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THE FUTURE OF THE FEDERAL COURTHOUSE 
CONSTRUCTION PROGRAM: RESULTS OF A 
GAO STUDY ON THE JUDICIARY’S RENTAL 
OBLIGATIONS 


Thursday, June 22, 2006 

House of Representatives, Committee on Transpor- 
tation AND Infrastructure, Subcommittee on Eco- 
nomic Development, Public Buildings and Emer- 
gency Management, Washington, D.C. 

The subcommittee met, pursuant to call, at 11:00 a.m., in room 
2167, Rayburn House Office Building, Hon. Bill Shuster [Chairman 
of the committee] presiding. 

Mr. Shuster. The Subcommittee will come to order. 

I want to welcome everybody here this morning. We are here 
today because, over a year ago, the Judiciary requested a perma- 
nent rent exemption from the Federal Buildings Fund, claiming 
that rising GSA rent payments were creating a fiscal crisis. 0MB 
and GSA have reviewed the request and have denied it. 

Concerned about the effect a waiver would have on the Federal 
Buildings Fund, this Committee asked the GAO, in April of 2005, 
to review the reasons why the Judiciary’s rent was increasing, the 
impact of a permanent exemption from the Federal Buildings 
Fund, and how the Judiciary plans and accounts for rent increases. 
We wanted to know if the claims that the Judiciary was a “profit 
center” for GSA were accurate. 

Last June, the GAO testified before this Subcommittee on the 
impact such an exemption would have on the Fund. This report 
satisfies the remaining issues: to review the reasons why the Judi- 
ciary’s rent increased and how the Judiciary plans and accounts for 
rent increases. 

The Judiciary courthouses construction program has been of 
great concern to this Subcommittee recently. As of May 2006, the 
Courts occupied over 41 million rentable square feet, more than tri- 
ple the amount of space it occupied over 30 years ago. Over the last 
ten years. Courts have received 46 new courthouses or annexes at 
a cost of $3.4 billion from the Federal Buildings Fund. This in- 
crease in space can be easily characterized as a construction boom. 
With any increase in space, one should expect an increase in cost 
and the Courts’ construction boom resulted in just that. 

The GAO investigation revealed a direct correlation between the 
increase in rent and the increase in space. The rent increase for 
the five year period from 2000 to 2005 was 27 percent. Of that, 19 
percent was directly attributed to space increases, and the remain- 
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der resulted from increased security and rising utility costs, which 
are uniform throughout the Federal Government. The Judiciary’s 
construction boom has directly contributed to the Judiciary’s esca- 
lating rent costs. 

In fact, this rent increase should come as no surprise to the 
Courts. Over ten years ago, the Judicial Conference recognized the 
need to reduce the future growth of overall space rental costs. A 
March 1996 plan by the Security, Space and Facilities Committee 
of the Judicial Conference recognized proposed solutions that could 
address rising rent costs, including the release of excess space, 
courtroom sharing, updating space standards, and limiting the De- 
sign Guide discretion. The Judiciary understood the ramifications 
of the building boom, yet implemented few of their own rec- 
ommendations for reform. Failures over the past ten years to ad- 
dress these growing problems have culminated in a request for a 
permanent rent exemption. The Courts failed to manage their 
space requirements and has asked for the equivalent of a “get out 
of jail free” card. The GAO findings only solidify my, and I believe 
this Committee’s, stance against such a rent waiver. 

Additionally, the GSA has made numerous proposals to the 
Courts to help lower rent and cut costs. I am also aware that a ma- 
jority of the proposals were rejected by the Judiciary. I recommend, 
in addition to suggestions made today by members of this Sub- 
committee and those testifying, that the Judiciary reevaluate their 
stance on the GSA cost saving proposals. 

The Federal Buildings Fund was created not only to maximize ef- 
ficiencies in the construction and maintenance of buildings, but 
also to ensure that the occupants acquired new space in a respon- 
sible manner. Tenants must make choices and balance their de- 
mand for space with their other expenses. By law, GSA charges all 
tenants, including the Judiciary, commercially equivalent charges 
for the space they occupy. 

I like to compare this to a family’s decision to purchase a home. 
The family may love the 10,000 square foot mansion, but may only 
be able to afford the more conservative 3,000 square foot home. The 
family is not driven by desire alone. Financial restraints weigh in 
and the family ends up in a home driven by space needs and eco- 
nomic reality. The Federal Buildings Fund is intended to force the 
same economic considerations by agencies and prevent poor space 
utilization and a drain on the taxpayer. 

The finding of the GAO report is the fact that the Federal Build- 
ings Fund worked exactly as intended. GAO, GSA, and this Com- 
mittee are all well aware of this fact. 

I am also concerned with the claims of the GSA errors in rent 
bills and inaccurate appraisals. The Judiciary claims over $38 mil- 
lion in overcharges and faulty appraisals. GSA should not be over- 
charging tenants and if appraisals are inaccurate, they need to be 
corrected. The Government’s professional landlord should strive for 
excellence. I am eager to hear how the GSA is addressing these 
concerns and solving the problem. 

I am pleased to see the Federal Building Fund working as origi- 
nally intended. I am certain its creators would be pleased with 
GAO’s findings and proof that the Fund is providing a check to the 
Courts’ growth through economic restraint. To provide the Judici- 



3 


ary with a rent exemption would be disaster for the Federal Build- 
ings Fund and the Government’s ability to control its real property 
needs. 

I look forward to hearing from all the witnesses today. 

With that, I would like to recognize our Ranking Member, Ms. 
Norton, from the District of Columbia, for any opening statement 
she may have. 

Ms. Norton. Thank you very much, Mr. Chairman. I appreciate 
this hearing. I think it is an important hearing. I hope it is a hear- 
ing that gets us to the problem-solving that this Committee, under 
your leadership, has sought all along. 

Mr. Chairman, a year ago yesterday, June 21st, the Subcommit- 
tee met right in this room to hear testimony regarding funding the 
Judiciary’s current and future space needs. Many of the witnesses 
at that hearing are with us again today, and we welcome them. 

At that hearing, the Judiciary, as well as the GSA, committed to 
a series of actions that each entity would undertake to control the 
Courts’ runaway rental costs. The Committee did its part by asking 
the GAO to review how the Courts budget for rent, how GSA ac- 
counts for rent, and what impact the Courts’ rent relief request of 
nearly $500 million would have on the Federal Building Fund. 

However, the Courts chose not to respect the fair and orderly 
fact-finding process this Committee developed. Instead, they con- 
vinced some Senate and House Judiciary Committee members un- 
aware of this dispute, committees that have no jurisdiction over the 
matters before us, to introduce legislation that would, in effect, cap 
what the Courts would pay into the Federal Building Fund. They 
took this action long before the requested GAO report was finished, 
long before they had finished doing what they had committed to do, 
long before the GSA had finished its attempts to identify and re- 
negotiate court leases and, of course, without consultation with 
you, Mr. Chairman, or with any member of this committee of juris- 
diction. 

However, in accordance with standard practice, the Parliamen- 
tarian referred the House bill that the Courts sought to this Com- 
mittee, the committee of jurisdiction. This puts the Courts back 
where they started, and worse. Rather than work with the Sub- 
committee to get at the roots of the problem, their solution of 
choice was to go around this Subcommittee and limit their own ex- 
posure by trying to thrust onto other agencies of the Federal Gov- 
ernment — who are feeling the impact of spending and deficit just 
as much as the Courts are — thrust on other agencies of the Federal 
Government the burden of subsidizing the Courts’ spending habits 
through the Building Fund. 

However, there is no way to circumvent this Committee. Let’s 
try, instead, to try to solve the Courts’ problems. 

We are here this morning primarily to hear from the GAO re- 
garding our request. However, in preparation for today’s hearing, 
I reviewed the June 2005 hearing record to refresh my memory on 
exactly what GSA and the Courts committed to doing to address 
the persistent rent problem of the Courts. In recognition of its rent 
predicament, in March 2004, the Courts imposed a one year mora- 
torium on court construction. In March 2005, the Judicial Con- 
ference voted to extend the moratorium for one year. Also, in 2005, 
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the Courts Security and Facilities Committee committed to review- 
ing the space standards in the Design Guide with — and I am 
quoting them from the record — “an emphasis on controlling courts.” 

You yourself, Mr. Chairman, noted that space for judges had in- 
creased 23 percent, with the average space for judges’ chambers at 
2800 square feet, as compared with 1200 square feet for members 
of Congress. Understand, that in the 1200 square feet, we are not 
talking about — I clerked in the Federal courts — we are not talking 
about room for a clerk or two, a secretary; we are talking about all 
of us. And the average member of Congress has 20 staff members, 
some of them in the District offices. All of us in those 1200 feet. 

Now, I am not trying to suggest, by pointing that out, that the 
Courts should be crammed as we are crammed. I am saying that 
right now a judge’s chambers are twice all of the space members 
have for themselves and members of their own staff, usually at 
least a dozen here in the House of Representatives. 

Further, the same Committee began a long-range evaluation of 
its planning process by examining staff and judgeship growth, as 
well as the space standard used for estimating square footage 
needs. 

Finally, in order to release unneeded and underutilized space, 
the Space Committee, under Judge Roth’s leadership, wrote to all 
judges requesting that they cancel pending space requests wher- 
ever possible. Judges were also requested to recommend closure of 
visiting facilities without a full-time resident judge. They also were 
to reexamine criteria for nonresident visiting judges and the re- 
lease of space in probation and pretrial services. All that from the 
record of that hearing. 

Thus, from these actions undertaken by the Courts, the Commit- 
tee should be able to expect the following information: 

What changes were made to the Design Guide, which governs the 
size, shape, and attributes of courthouses? What is the anticipated 
saving associated with each of those changes? 

How many facilities without a full-time judge were recommended 
to be closed? What is the anticipated savings associated with this 
action item? 

What is the status of the moratorium? Has it been extended for 
another year? What space criteria have been developed for non- 
resident visiting judges? 

What did the review of probation and pretrial services space 
produce? What are the savings associated with the release of this 
type of space? 

You answer these kind of questions, we can get down to what is 
left: What can we do? 

In addition to these actions taken by the Courts, GSA has also 
been tasked to address certain issues. During the June 2005 hear- 
ing, the then Commissioner committed to the following: hiring a 
third-party consultant to verify the accuracy of the rent bills; — that 
analysis was to be completed during the summer of 2005 — offered 
to work with the Courts to dispose of underutilized courthouse 
space based on the list provided by the Courts; offered to reduce 
the scope of new projects; offered to reduce the level of finishes; 
and offered to renegotiate existing leases in private sector build- 
ings. That GSA all committed or offered to do. I hope these actions 
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produce the results the Committee expected and I, of course, await 
GSA’s testimony. 

Before I close, Mr. Chairman, I would like to bring to your atten- 
tion and the attention of other Subcommittee members a report 
prepared in 1996 by the Administrative Office of the Courts at the 
direction of and for the Judicial Conference. This report is entitled 
“Space Management Initiatives in the Federal Courts.” And I 
would like to submit a copy for the record. 

What is remarkable about this report, Mr. Chairman, is not the 
cost controlling recommendations, it is not that cost controlling rec- 
ommendations were made a decade ago, but they have such a fa- 
miliar ring. I won’t quote them all, but they talk about personnel 
levels restricted to 84 percent of staffing formulas. Of course, the 
Courts have continued in the opposite direction, at 100 percent. 
And, yes, they talked about shared space. 

In fact, I would like to quote what the report said about court- 
room sharing. “The Congress has asked the Judiciary to consider 
sharing courtrooms and to determine the impact of a judge’s ability 
to try cases if courtroom sharing were implemented. The Court Ad- 
ministration and Case Management Committee, working in con- 
junction with other appropriate committees ... should be tasked by 
the Conference to determine what policy on courtroom sharing for 
active and senior judges should be adopted, and whether the im- 
pact of any delays that would result for sharing courtrooms will ad- 
versely affect case processing.” 

So here we have, Mr. Chairman, recommendations from a decade 
ago from the Courts’ own staff, and still the Courts have not acted 
to institutionalize this concept in its planning. In this recommenda- 
tion, the AOC does say if courtroom sharing should take place — it 
does not say if courtroom sharing should take place, it assumes it 
will and recommends that a policy be determined. 

Further, Mr. Chairman, the AOC suggests this policy cover ac- 
tive, as well as senior judges. And, finally, they ask for impact 
analysis linking possible delay with courtroom sharing. All of that 
is very fair. 

Additionally, this report does address usage data, and I quote: 
“The Administrative Office will be required to provide inventory 
and usage data on a per capita or other basis to judicial counsels.” 

As I understand it, Mr. Chairman, this is precisely the type of 
data you have been trying to get for over a year, and here it is rec- 
ommended to be collected over a decade ago. 

Mr. Chairman, the very first paragraph of the 1996 report ac- 
knowledged the report of having centralized rent payment process 
driven by decentralized approval and use. In 2006, the GAO identi- 
fied centralized payment system as a source of problems with effi- 
cient space management. In 1996, the Administrative Office of the 
Courts recognized the link between maintaining appropriate staff- 
ing levels and sufficient funds to pay its rent bill. Thus, it is dis- 
maying to learn that, a decade later, instead of making space deci- 
sions with an eye toward maintaining an 84 percent staffing level, 
the Courts have moved in the opposite direction and insist on mak- 
ing space decisions based on 100 percent staffing, which, of course, 
makes it more difficult to pay rent bills. 
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GSA is not to be held blameless for this rent fiasco. For some 
time now the agency has been more of a lapdog for its clients, in- 
stead of protecting the taxpayers. Time and again over the past 
decade the Agency has allowed its clients to redesign, reassign, and 
rethink space decisions, with no thought of the financial con- 
sequences borne by the taxpayers. The number of amended resolu- 
tions has steadily grown, as has the cost of the court program. GSA 
has given the impression to clients that they, the agencies, are the 
real estate experts, not GSA. 

Where GSA should be leading, GSA is, at best, walking hand-in- 
hand with its clients, and now the Congress is simply going to have 
to lay down the law. For example, staff recently inquired of GSA 
why there was planned to be not one, not two, but three fitness 
centers in the San Diego Courthouse for about a dozen and a half 
judges and U.S. marshals. GSA replied that that was what the cli- 
ent wanted. 

I understand, since the staff made something of a fuss over the 
fitness centers, that the number has been reduced to two. And I am 
sure the taxpayers will be glad that, instead of three, there are 
only two fitness centers in courthouses that now want to make 100 
percent use their space with no sharing of space. And the reason, 
apparently, is staff has been told the marshals refuse to share with 
the judges. Where was the GSA in all of this? Why were three 
planned in the first place? 

Mr. Chairman, I am not naive enough to believe the necessary 
changes will happen overnight or that they will happen willingly. 
We certainly know they don’t happen willingly, because the Courts 
have simply defied this Subcommittee. But I am recommending 
that we continue the practice put in place last year, that is, to 
withholding authorizing new additions to the Courts’ inventory 
until Congress gets the utilization report being prepared by the 
Federal Judicial Center and details on real savings and programs 
put in place by the Courts and the GSA to really control spending. 

I don’t see how we can ask everybody else, every committee, 
every appropriation to make those savings and say to the Courts, 
everybody but you. We are not going to do it. And this Congress — 
not only this Subcommittee, this Congress is going to have none of 
it. This Committee has a long history of bipartisan — indeed, non- 
partisan — action. We are problem-solvers of management issues 
that fly under the radar here on Capitol Hill, but have significant 
financial consequences. The decisions we are talking about today 
have significant financial consequences at a time when Congress is 
having to cut public programs that are vitally necessary to the peo- 
ple of this Country. 

Under your leadership, we can get our hands wrapped around 
this problem once and for all, and we can provide an efficient 
framework for GSA and the Courts to make asset management de- 
cisions. As I mentioned last year, however, Mr. Chairman, legisla- 
tion may be necessary, and I am putting the finishing touches on 
draft legislation that I am asking my staff to share with your staff 
to get their comments and your views. 

I think some remedial action may well be necessary, unless we 
are going to continue going around Robin Hood’s barn like this. 
Some such action may be necessary, and I welcome, of course, your 
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thoughts. I certainly welcome the thoughts of those who will be tes- 
tifying before us today. But I think everybody should be warned. 
We have had it. We need to solve the problem. 

Thank you, Mr. Chairman. And I welcome today’s witnesses. 

Mr. Shuster. Thank you, Ms. Norton. 

I would like to welcome Mr. Goldstein back, as well as Judge 
Roth and Commissioner Winstead. Thank you for being here today. 

Oh, I recognize the gentleman from Arkansas. 

Mr. Davis. Tennessee. 

Mr. Shuster. Tennessee. I am sorry. 

Mr. Davis. I look forward to the testimony and will reserve any 
comments. 

Mr. Shuster. Thank you. 

With that, I ask unanimous consent that our witnesses’ full 
statements be included in the record. Without objection, so ordered. 

Since your written testimony has been made part of the record, 
we would request that you limit your testimony to a five minute 
summary of your testimony. 

We have two panels of witnesses today. On our first panel we 
have one witness, Mr. Mark Goldstein, Director of Physical Infra- 
structure Issues of the Government Accountability Office. Mr. Gold- 
stein is going to provide testimony on the GAO’s investigation on 
the Judiciary’s rent and the corresponding report released today. 
The ability for Congress to perform oversight and investigation is 
crucial to our mission and GAO, through unbiased audits and time- 
ly responses, assists us in this function. 

Following Mr. Goldstein’s testimony, we will be open for ques- 
tions. 

So, Mr. Goldstein, you may proceed. 

TESTIMONY OF MARK GOLDSTEIN, DIRECTOR, PHYSICAL IN- 
FRASTRUCTURE ISSUES, GOVERNMENT ACCOUNTABILITY 

OFFICE 

Mr. Goldstein. Thank you. Good morning, Mr. Chairman, Rank- 
ing Member Norton, and members of the Subcommittee. Thank you 
for the opportunity to testify before you today on our work related 
to Federal courthouse rents. 

Since the early 1990’s, the General Services Administration and 
the Federal judiciary have undertaken a multi-billion dollar court- 
house construction initiative to address what the judiciary has 
identified as growing needs. The judiciary pays over $900 million 
in rent annually to GSA to occupy court-related space, and this 
amount represents a growing proportion of the judiciary’s budget. 

The rent payments, which, by law, approximate commercial 
rates, are deposited into GSA’s Federal Buildings Fund. With 
slightly over 20 percent of its budget allocated for rent payments, 
in December 2004 the Judiciary requested a $483 million perma- 
nent annual exemption from rent payments to GSA. 

Denying the judiciaiy’s requested rent exemption, GSA noted 
that the Fund was designed to encourage efficient space utilization 
by making agencies accountable for the space they occupy, and that 
it is unlikely that GSA could obtain direct appropriations to replace 
lost Fund income. In June 2005 we testified before this Subcommit- 
tee that Federal agencies’ rent payments provided a relatively sta- 
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ble, predictable source of revenue for the Fund and that previous 
rent exemptions such as the one requested by the judiciary ham- 
pered GSA’s ability to generate sufficient revenue for needed cap- 
ital investment. 

You asked us today to review the judiciary’s courthouse rent 
costs. My testimony will discuss, one, recent trends in the judi- 
ciary’s rent payments and square footage occupied, and, two, chal- 
lenges that the judiciary faces in managing its rent costs. My state- 
ment is based on a report that is being released today. In sum- 
mary, we found the following: 

One, about two-thirds of the judiciary’s $210 million rent in- 
crease from fiscal years 2000 through 2005 is attributable to a 19 
percent increase in net square footage. The remaining increase is 
attributable to disproportionately high increases in security and op- 
erating costs. We found that neither the judiciary nor GSA had 
routinely and comprehensively analyzed the factors influencing 
rent increases. This information could help the judiciary better un- 
derstand the reasons behind its rent increases, make more in- 
formed space allocation decisions in the future, and identify errors 
in GSA billing. 

Furthermore, the lack of a full understanding of the reasons for 
increases in the judiciary rent, in our view, contributed to growing 
hostility between the judiciary and GSA. Conversely, GSA’s lack of 
full understanding of the reasons for the rent increases left it un- 
able to justify them to the judiciary and other stakeholders such as 
Congress. In the report released with the testimony, we recommend 
that the judiciary begin tracking and analyzing rent trends in 
order to improve its understanding and ability to manage its rent 
costs. The judiciary agreed that tracking rent trends is necessary, 
but said the specific types of data we recommended would not be 
particularly useful. 

Two, the judiciary faces several challenges managing its rent 
costs, including costly architectural and structural requirements for 
modern courthouses, a lack of incentives for efficient space use, and 
a lack of space allocation criteria for appeals and senior district 
judges. In our report we recommended that the judiciary establish 
incentives to encourage local decision-makers to use space effi- 
ciently and improve space allocation criteria in a number of ways. 
The judiciary disagreed that additional space allocation criteria are 
needed for appeals courts and senior judges, and said that it al- 
ready had started updating its space allocation criteria. 

The judiciary has initiated a rent validation effort, but it does 
not address a lack of incentives for efficient space use at the circuit 
and district levels. Because rent is paid centrally by AOUSC, cir- 
cuit and districts have few incentives to efficiently manage their 
space. 

An example of the inefficiencies that may result is in the Eastern 
District of Virginia, where the judiciary paid $272,000 in 2005 to 
rent 4,600 square feet of office space for an appeals judge in 
McLean, Virginia, in addition to paying for 4,300 square feet of 
chamber space originally designated for that judge in the U.S. 
Courthouse in Alexandria. According to AOUSC, the judiciary has 
subsequently pursued alternative uses for that space. Although 
planning and building for future needs may limit alternative uses 
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of space until it is occupied, some of this under-utilization is a re- 
sult of outdated criteria. 

Finally, I must inform you, Mr. Chairman, that AOUSC has ob- 
jected to much of GAO’s report and believes that we are biased; 
that the objectives of our study are not complete; and that our find- 
ings, conclusions, and recommendations are unfounded. GAO takes 
seriously any notion that our reports do not reflect the highest val- 
ues and standards of the agency. I can assure you that the con- 
cerns expressed by AOUSC were carefully examined. 

This report has been reviewed and approved at the highest levels 
of GAO and, like all our reports, it represents an institutional view. 
GAO strongly rejects any notion that its report was biased, flawed, 
or unfounded. Our procedures to ensure integrity, independence, 
and objectivity were followed; our evidence is supported and vali- 
dated; and our findings, conclusions, and recommendations remain 
unchanged. 

Mr. Chairman, this concludes my prepared statement. I would be 
pleased to respond to any questions now or for the record that you 
or other members of the Subcommittee may have. 

Mr. Shuster. Thank you, Mr. Goldstein. We appreciate that. 
Your last statement there, being accused of your report being bi- 
ased, additionally, the Courts have questioned the legitimacy of 
some of the interviews you conducted with court staff during the 
investigation. Can you respond to that accusation? 

Mr. Goldstein. Sure. I will talk briefly about the bias, sir, and 
then I will talk about the interviews. 

Mr. Shuster. Sure. Absolutely. 

Mr. Goldstein. Thank you. 

Regarding the bias that is alleged, sir, I would say the GAO actu- 
ally does have a bias: tax dollars should be efficiently spent on be- 
half of Congress and the American people. But that is the only bias 
GAO has. Moreover, we take seriously any potential hint of bias in 
order to ensure our integrity and our independence. Everyone 
working on our report, including myself, has to sign a form that en- 
sures, at the beginning of every single report we do that we can 
affirm that we have no impairments regarding our integrity and 
independence. 

With respect to the Courts’ contention specifically on this engage- 
ment, GAO’s long-held position on the impact that rent relief would 
have on the Federal Buildings Fund for any agency does not con- 
stitute a bias that precludes us from examining rent trends and 
challenges to effective space management. 

With regard to our interviewing process, for a number of inter- 
views that the judiciary feels are mischaracterized or perhaps that 
didn’t take place or were anecdotal in nature, for a number of these 
interviews I was there. I personally heard judiciary officials say the 
things that we are being accused of mischaracterizing. 

The people we talked with knew what they were talking about. 
They were judges, clerks, circuit executives, GSA officials, all with 
policy or space management responsibilities. We did more than 60 
interviews in the field with relevant officials. They were a combina- 
tion of walking tours through courthouses and formal conversations 
with multiple people taking notes and comparing them later for 
write-ups for our formal work papers. I review every single inter- 
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view. This isn’t a case of GAO making up things or leaning on thin 
evidence. 

Moreover, our interviews revealed multiple court officials in mul- 
tiple locations corroborating the information, especially regarding 
challenges that the judiciary faces or our recommendations. It is 
court officials saying that they need better data; it is court officials 
saying they need incentives to better manage space; it is court offi- 
cials saying the criteria for appeals courts would help them manage 
space better. 

I recognize that much of what we were told out in the districts 
may be inconvenient for the Courts. Frankly, I am surprised that 
the Courts felt they could reliably determine who we talked to, 
since, to ensure the integrity and independence of our work, we do 
not reveal the names of the individuals we talk to, so that people 
can talk to us truthfully about what they saw and what they think 
without a fear of reprisal. 

As your staff knows, we requested that the Administrative Office 
of the Courts not come along on the site visits, because officials 
from that office, in our first visits, attempted to undermine the dis- 
cussions. They attempted to change the questions being asked, they 
attempted to change the answers people gave; they repeatedly in- 
terrupted others and got into arguments with GSA. It is quite pos- 
sible that people changed their answers and were less candid when 
asked to confirm statements by their superiors or colleagues. 

Mr. Shuster. Thank you. Mr. Goldstein, in testimony submitted 
by the Judiciary for today’s hearing, they state the following: 
“Since 1985, the rent changes imposed by GSA, adjusted for infla- 
tion, has grown at twice the rate as the increase in square footage 
rented. Rent increased 333 percent, adjusted for inflation, using the 
same CPI Index used by GAO. During the same period, square 
footage increased 166 percent.” 

From an empirical point of view, is it possible to draw this con- 
clusion from the data? 

Mr. Goldstein. We clearly use very different numbers and very 
different years than the Courts data. 

Mr. Shuster. I am sorry, can you pull the microphone a little 
closer? 

Mr. Goldstein. Sure. Certainly. 

We clearly use very different data and years than the Courts’ 
data. Just the one initial fact that you mentioned, that you just 
said that we used a CPI Index is not correct. We use a GDP Index 
inflation because we feel that it is broader — and includes a lot more 
in the Index, including construction and steel and things like that. 
So it is a different inflater. 

More generally I can respond and answer by saying a couple of 
things. First, AOUSC’s table only expresses rent in gross terms, 
making it impossible to analyze how the different rent components 
changed. Second, based on their notes in the table, their rent and 
square footage statistics don’t appear to include the bankruptcy 
court, which represents 17 percent of all square footage in the Fed- 
eral judiciary. Third, the note in the table indicates that the rent 
statistics represent the Judiciary’s judicial services, salaries, and 
expense accounts, so it is not quite clear to us exactly what is in- 
cluded and what is not included there. 
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They also use very different years. We chose fiscal year 2000 as 
the starting point because it coincides with the full use of GSA’s 
new rent pricing policies. We were able to break out the different 
components of rent: shell, IT, operations, and security and things 
like that, which the Courts are unable to do or anyone was unable 
to do before 2000. In fact, when we discussed all these issues with 
our professional methodologists back at GAO, we were basically 
told they would not approve us being able to go back before 2000 
because the data is relatively meaningless for use in making the 
kind of decisions and reaching the kinds of conclusions that we are 
talking about. 

Mr. Shuster. Well, why did you use the five years and why have 
they gone back further? 

Mr. Goldstein. We used only the last five years because going 
back before that period you can’t make any causal relationships 
about the reasons why the rent changed. Only from 2000 forward, 
with the advent of the new pricing policy that GSA has put in place 
can GSA track these numbers. 

Mr. Shuster. And can you explain — you mentioned — what do 
you use as an index? 

Mr. Goldstein. We use the Gross Domestic Product Index, as 
opposed to the Consumer Price Index. And it is broader. 

Mr. Shuster. Broader. And you said 

Mr. Goldstein. It includes a lot more things in it, such as the 
price of steel and construction materials and lighting and the like. 
So it is a broader, more robust index. 

Mr. Shuster. That is not included in the CPI? 

Mr. Goldstein. That is correct. 

Mr. Shuster. Steel? 

Mr. Goldstein. Yes, sir. 

Mr. Shuster. OK. 

With that, I would like to recognize Ms. Norton, if you have ques- 
tions. 

Ms. Norton. Mr. Chairman, I just want to say for the record — 
and as a member of the bar — how dismayed I am that judges would 
ask for the names of everyone who spoke to the GAO. It smacks 
of intimidation. There is a reason why, for as long as there has 
been a GAO, GAO has never revealed, and will never reveal, the 
names of people who speak to them. They are often investigating 
agencies at the top level. The whole point is to speak. 

Frankly, the GAO is an investigative agency, it doesn’t take any- 
body’s word. It does hear from witnesses the way courts hear from 
witnesses, except they investigate for Congress. And the confiden- 
tiality of witnesses to speak truthfully to the GAO is required by 
the Congress of the United States. So I am dismayed that judges 
would ask for the names of people who spoke. 

Let me go on to the questions. 

Mr. Goldstein, nobody wants a GAO report done about them. No- 
body knows this better than I do. I headed a Federal agency, and 
we all quaked that Congress would come in and ask for a GAO re- 
port. GAO reports are objective reviews not aimed at criticizing the 
agency, but they are aimed at looking for problems. They are never 
complimentary and, over time, agencies learn to be grown up about 
what your mission is. 
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I am shocked at the way in which the courts have responded to 
the GAO, because courts are in the business of investigating mat- 
ters. So the whole notion that their rent payments, the way in 
which they conduct their business, should not be the subject of an 
investigation the very same way that anybody else can be is very, 
very troubling to this member of the bar. 

The way in which the Courts have, of course, criticized your re- 
port is not unusual, except it is rather scathing. It is not unusual. 
Were the Courts given an opportunity, a fair opportunity to com- 
ment and to rebut your findings? 

Mr. Goldstein. Yes, ma’am, they were. They received a number 
of opportunities. We met with AOUSC throughout the period of our 
review. We, of course, hold an entrance meeting where we discuss 
what it is we are going to do based on our work here with the Com- 
mittee and our discussions with your staff. We met with AOUSC 
numerous times; we discussed what we would be doing in the field 
with them; we kept them apprized, obviously, as we went. We 
worked — and made many of our arrangements to the field through 
them, so they knew what we were doing, of course. 

They had plenty of opportunity, in fact, more than usual oppor- 
tunity, I would say, to review our work. They reviewed a very early 
sort of discussion paper version; they reviewed the draft; they met 
with us several times; they presented voluminous comments to us, 
which we evaluated; and if you have the fortitude, our evolution is 
there in the back of our report. 

At least half the report is represented by their comments and our 
rebuttals. Very rarely does GAO need to go to this length, quite 
frankly, but we had to respond with 70 points to respond to their 
comments to us in order to, in our opinion, fully set the record 
straight. 

Ms. Norton. Does this include your conclusions as well, your full 
report and conclusions? 

Mr. Goldstein. It is in the back of that report. 

Ms. Norton. When they offered detailed rebuttals, did you then 
review your own findings critically, and did you make any correc- 
tions or changes based on their rebuttal? 

Mr. Goldstein. We did both things. Not only did the team that 
worked on this report review it; any job that — any report that GAO 
does, an independent team always comes in after the team that 
writes the report and reviews that report, and literally checks 
every single word to make sure that it is accurate. 

Ms. Norton. So that is a team that is independent of the team 
that wrote the report and 

Mr. Goldstein. Right. A team that had absolutely nothing to do 
with the initial effort; might not even know where a Federal court- 
house is. 

On top of it, in this particular instance, because the Judiciary 
had concerns that were so significant, my management brought in 
a third team, which is pretty unusual at a high level 

Ms. Norton. Would you describe that? They brought in, in addi- 
tion to the team 

Mr. Goldstein. An additional 
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Ms. Norton. — the independent team that would look at GAO 
findings of the HHS or the Labor Department, they brought in an- 
other team? 

Mr. Goldstein. Yes, ma’am. A team from our quality assurance 
team. 

Ms. Norton. You brought in another team, I am sorry. 

Mr. Goldstein. A third team examined this report to ensure 
that we had followed all our procedures, that the report itself was 
accurate, that we conveyed all the information correctly, that the 
findings and conclusions and recommendations met our standards. 
It was obviously also reviewed at the highest levels of the agency. 
The head of our methodology department reviewed all of the data 
and all the methodology that we used to make the conclusions that 
we made. It has been thoroughly vetted. 

On top of that, as you suggested, the Courts did have multiple 
opportunities to look at the material, and we have made numerous 
changes. We have made three kinds of changes: one, we have made 
some minor changes for things that — you know, technical correc- 
tions, things that we mislabeled. We mislabeled a couple photo- 
graphs and some buildings, things like that that always crop up, 
and the assurance process is designed to get at those kinds of mis- 
takes. 

We made changes to the report to add some context as a courtesy 
to the Courts, because they felt that because we weren’t handling 
certain kinds of objectives, that additional context might be nec- 
essary. And then we made some changes on behalf of the judiciary 
to update some information that had changed over time. But none 
of that changed our findings, our conclusions, and our rec- 
ommendations. 

Ms. Norton. One of the challenges to your work was how you 
chose the courts that were highlighted in the report. How did you 
choose the courts when you conduct your site visits? Were there 
courthouses that were fully occupied and busy? How did you decide 
which courts to visit? 

Mr. Goldstein. GAO always tries to do site visits; it is one of 
the things that we do. We get out in the field. It is one of the 
things we add value to for Congress, finding out what is going on 
out in the field, so that we can understand issues, not just here in 
Washington. And we felt that for this particular report it would be 
useful, since the question being asked was essentially why did the 
rent increase and what are the trends in the rent increases, to go 
out and look at those districts where the rent had actually in- 
creased. And that is the principal driver behind the decisions that 
we made. 

We also looked at other districts where new courthouses were 
being constructed, and a couple where courthouses were not being 
constructed as well. 

Mr. Shuster. Ms. Norton, let me move on and let these other 
folks get a question in here, then we will come back. Since you 
have a number of questions, I will give you another crack at it. 

Mr. Kuhl. 

Mr. Kuhl. Thank you, Mr. Chairman. 
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Mr. Goldstein, just a couple questions. Number one, from my our 
overview and look, you were aware of the request of Judiciary to 
have a permanent rent exemption? 

Mr. Goldstein. Yes, sir. 

Mr. Kuhl. What would happen to the Federal Building Fund if 
in fact that exemption were granted? 

Mr. Goldstein. Well, we testified last June and have long held 
the position that rent exemptions of any kind to the Federal Build- 
ing Fund really have a very negative impact on the ability of the 
Fund to generate capital for investment in other government build- 
ings. As you know, GAO already has real property as a high risk 
item which we have carried for a number of years, since 2003. 

We think that there are a lot of issues and problems with respect 
to real property in the Federal Government, and any diminution of 
the funds going into it that a rent exemption like this would cause 
would further exacerbate the fund and create problems in terms of 
being able to renovate Federal property, to be able to effectively 
deal with its problems. 

Mr. Kuhl. What percentage of the Fund is the Judiciary’s con- 
tribution? 

Mr. Goldstein. My understanding is 

Mr. Kuhl. As far as overall income? 

Mr. Goldstein. My understanding is that it is about 15 percent, 
but that it gets out about 40 percent. 

Mr. Kuhl. OK. So there would 

Mr. Goldstein. In fact, the Chairman made that particular point 
last year at the hearing. 

Mr. Kuhl. OK. Question for you. You obviously, in the report, 
mentioned going and visiting several of these sites. Is there a 
standard percentage square foot basis per person that is accept- 
able, say, in any courtroom? 

Mr. Goldstein. There is a Design Guide that sets out how much 
space various components in the building are allowed, such as 
judges’ chambers and courtrooms, and they vary even between the 
kinds of courtrooms, whether it is a magistrate or a bankruptcy 
courtroom or the like. So there are very set numbers for all of those 
kinds of things, right down to square feet, and also discusses the 
kinds of finishes that are allowed in all these various facilities. 

Mr. Kuhl. In any of your visits did you find any facilities that 
were over-utilized? 

Mr. Goldstein. We did find some courthouses that were at ca- 
pacity. We also found a number of courthouses that were not at ca- 
pacity; some significantly under capacity. However, the courts 

Mr. Kuhl. Could you share some of those examples with the 
Committee, what facilities you found, say, underutilized? 

Mr. Goldstein. Sure. Some of the courthouses that had extra 
courtrooms that we saw — and I can supply this more fully for the 
record — were — well, let me put it this way. Of the 14 courthouses 
we visited, we found 10 that had unassigned courtrooms and cham- 
bers, and not just the newer courthouses. For example, the court- 
house in Baltimore, which was built in the 1970’s, had four mag- 
istrate courtrooms that were being used for storage, the large spe- 
cial proceedings courtroom was unassigned, and two appeals court- 
rooms that had not been used for that purpose for years. 
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At the Union Station Courthouse in Tacoma, Washington, we 
found a number of unassigned courtrooms and chamber suits. One 
of the courtrooms there was being used by the U.S. Trustees, which 
is not a part of the Federal Judiciary, and, until recently, two of 
those chambers were being used by local members of Congress, but 
at the time of our visit those chambers were completely empty. 

In the Walsh Courthouse in Tucson, Arizona, we found that there 
were only two bankruptcy judges currently assigned to the entire 
courthouse, which had previously housed the entire district court. 

In Seattle, the judiciary had enough courtrooms and chambers 
for one bankruptcy judge to have courtrooms and chambers in both 
the Seattle courthouse and the Tacoma courthouse 30 miles away. 
He had a combined 8,000 square feet. 

Those are some others. We have many such examples, sir. 

Mr. Kuhl. Thank you. 

Mr. Chairman, I yield back. 

Mr. Shuster. Just a quick follow-up on Mr. Kuhl’s question. Do 
the courts have a standard they use for space for people? I know 
there is an OSHA standard, and I don’t know what that is. In the 
Congress, we are exempt from that, so we don’t give people enough 
people to work, we use smaller spaces. So I just wondered is there 
a standard that the Courts use for space in the Design Guide, and 
how does that compare to commercial businesses, private industry? 

Mr. Goldstein. I will have to get back to you for the record, or 
you may ask GSA. I don’t have the specifics of it. 

I do know that GSA and the Courts have worked together to try 
to ensure that space is reasonable and functional, and to try to con- 
tain costs, but there are also a number of other things that the De- 
sign Guide does not cover, as we indicate in our testimony, such 
as space allocation for appeals court judges or senior judges, that 
we feel would help the districts, particularly. A number of the folks 
that we talked to out in the districts said that having some kind 
of space allocation set for these judges and these courtrooms would 
help them manage space better. 

Mr. Shuster. OK. Thank you. 

Mr. Davis, the gentleman from Tennessee. 

Mr. Davis. When I first was led to the Congress, I sought per- 
haps maybe opening an office in one of the counties that had a Fed- 
eral building, and we checked with the Federal building to check 
on the cost involved, and it was really too expensive for us to be 
able to rent office space from GSA in the Federal courthouse. 

I know when you look at the budget there are several things that 
you have to provide. You provide utilities, you provide mainte- 
nance, and obviously the construction costs, capital outlay, which 
we make appropriations for. But what I became concerned about — 
not concerned, what I wondered about was whether or not — and I 
know you have overhead, you have to pay for employees. You have 
got to keep GSA in operations, obviously. 

But we appropriate a lot of money here directed to General Serv- 
ices Administration, and I am concerned are you looking at the 
rental properties, and that is basically what it is, even though it 
is owned by the Federal Government. Are we looking at rental 
properties as a way to make a profit from other agencies, since we 
are all one big — I mean, we are all part of the Government, but are 
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you using your ability to charge rents that would create a profit, 
bottom line, for GSA’s operating expense? 

Mr. Goldstein. We have never specifically looked at that ques- 
tion, sir, and you might ask that of GSA. But the Federal Buildings 
Fund was designed in the 1970’s to try and get government agen- 
cies under GSA to account for their space needs and to pay for 
them, rather than just not having to sort of feel the pain, if you 
will, of getting any space that they want in order to assure some 
accountability. 

Mr. Davis. I yield back. 

Mr. Shuster. Thank you. 

Ms. Norton, do you want another? 

Ms. Norton. I just have one more question, Mr. Chairman. 

Based on your analysis, are the Courts a “profit center” for GSA, 
as stated in the Courts’ year-end report? 

Mr. Goldstein. We did not specifically look at that question, so 
I cannot answer it directly. But we did not find, in any of the 
things that we examined, that there is any notion of that. 

Ms. Norton. Mr. Chairman, here is new construction in court- 
houses. This begins in 1991. And the reason I point this out, Mr. 
Chairman, is because I have been on this Committee since 1991, 
and I say, without fear of contradiction, that all we authorized for 
construction are courthouses. Yes occasionally there is a Federal 
building of some kind. We authorized the transportation building 
after 30 years, when it was struggling to get a new building. 

But in effect, the one kind of construction that Congress has been 
willing consistently to do are courthouses, rather than the con- 
struction that agencies beg for throughout the Country. You had 
the figures, I think, about the number of courthouses. Having sat 
through construction of nothing but courthouses, it is hard for me 
to believe that anybody is paying for courthouses except other Fed- 
eral agencies, who pay into the — whose rents go into the Building 
Fund and are then used to construct what? Courthouses. 

Mr. Goldstein. As you mentioned yourself last year, roughly 15 
percent of the funds of the Courts, but they get about 40 percent 
back. The other point that is well worth mentioning is that be- 
tween 1990 and 2006 there were only four years in which Congress 
did not provide additional funds to the Federal Buildings Fund, so 
that it is not simply a matter of the judiciary’s own appropriations. 

Mr. Shuster. Thank you. Again, can you talk just a little bit, be- 
fore we close, in the interviews, what went on in the interviews? 
When you had an interview, who was in there? You were speaking 
to people individually? 

Mr. Goldstein. We did a number of kind of interviews. We did 
walk-throughs, we did tours of every courthouse we went to. 

Mr. Shuster. And you went to 14 courthouses, right? 

Mr. Goldstein. Of the 14 — right, in all the districts we went to. 
I think it was six or seven districts. And we typically would have 
a tour of the courthouses that we were going to look at with GSA, 
because they had the keys, and court officials. And those court offi- 
cials ranged, depending on the courts we were in, from district 
clerks and circuit executives and judges of all kinds. We talked to 
magistrate judges, bankruptcy judges, district judges, a whole vari- 
ety of folks. We talked to folks at the circuit levels as well. 
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So we did the tours and got a lot of information that way. Then 
we also had more formal interviews afterwards. We went hack to 
conference rooms and sat down and asked a lot of questions. We 
typically were there for a couple days. 

Mr. Shuster. One-on-one or were they groups when you had the 
formal interviews? 

Mr. Goldstein. It varied. Sometimes it was one person, some- 
times it would he two or more. GAO does all of its interviews with 
at least two GAO staff, and those GAO staff always take notes. Our 
conversations were not casual, they were formal in nature. After 
our interviews were done, the GAO staff taking the notes compare 
them, a third GAO staff person looks at them as well. Once they 
are written up, based on the notes — we have a number of processes 
and procedures that we go through to assure the integrity of the 
interviews we take. 

Mr. Shuster. And did you say that there were officials from the 
Judiciary that were in there that were trying to change answers, 
did I hear you say? 

Mr. Goldstein. When we first began this job for you, we went 
to a couple courthouses that were in this part of the country, and 
unbeknownst to us — ^because we had not invited them, but appar- 
ently the courts maybe did — some officials from the Administrative 
Office attended, and we found their attendance to be very disrup- 
tive, so we asked for all future visits that we went on that those 
officials not join us so we could be able to do our interviews and 
conduct our inquiry unimpeded and independently. 

Mr. Shuster. OK, thank you. And how long have you been work- 
ing for GAO and doing these kinds of studies 

Mr. Goldstein. I have been at GAO for about six years, sir. 

Mr. Shuster. Six years. 

Mr. Goldstein. But I have been doing public service for more 
than 20. 

Mr. Shuster. And, in your opinion, you feel this study was as 
fair and unbiased and straightforward as could possibly be? 

Mr. Goldstein. Yes, sir. It followed all of our procedures and 
policies, and was reviewed, as I mentioned earlier, not only through 
our normal processes but, because of the concerns the judiciary 
had, it received even greater scrutiny. 

Mr. Shuster. And not just one group reviewed yours, but you 
had a second or a third group came in too? 

Mr. Goldstein. That is correct. There were two independent 
teams, not just one, in this instance. 

Mr. Shuster. OK. Well, thank you, Mr. Goldstein. I appreciate 
your being here today, and I am sure we will be speaking to you 
in the future. 

Mr. Goldstein. Thank you, Mr. Chairman. 

Thank you, Ms. Norton. 

Mr. Shuster. With that, we will invite the second panel to come 
to the table. 

We are going to have votes in about 20 minutes, so I am sure 
we can get through the second panel’s testimony, and we will go 
from there. 

So Mr. Winstead and Judge Roth, please. 
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We are joined today by the Honorable Jane Roth, who sits on the 
United States Court of Appeals for the Third Circuit and also 
serves as the Chair of the Judiciary Conference’s Committee on Se- 
curity and Facilities; and also Mr. David Winstead, who is the 
Commissioner of General Services Administration Public Building 
Service. 

I am certain that our second panel will provide us with insight, 
and maybe differing opinions, on the GAO report. 

So, with that. Judge Roth, would you go ahead and proceed? 

TESTIMONY OF THE HONORABLE JANE R. ROTH, JUDGE, 
THIRD CIRCUIT COURT OF APPEALS, CHAIR, COMMITTEE 
ON SPACE AND FACILITIES; T H E HONORABLE DAVID L. 
WINSTEAD, COMMISSIONER, PUBLIC BUILDING SERVICE, 
GENERAL SERVICES ADMINISTRATION; ACCOMPANIED BY 
ROBERT ANDRUKONIS, DIRECTOR, CENTER FOR COURT- 
HOUSE PROGRAMS, GENERAL SERVICES ADMINISTRATION 

Judge Roth. Thank you, Mr. Chairman, members of the Sub- 
committee. I appreciate the opportunity to testify today on the 
GAO study of the Judiciary’s growing rental obligation. 

The Judiciary is grateful to the Transportation and Infrastruc- 
ture Committee for supporting and furthering the administration of 
justice through the authorization of new courthouse construction 
and renovation projects necessitated in recent years by workload, 
growth, and security requirements. 

I would like to note at the outset that we did not know until late 
in the study that GAO had dropped its original number one objec- 
tive: to review how GSA calculates the rent bills. GAO has not ad- 
dressed the fundamental question of whether GSA’s commercially 
equivalent pricing practices developed for office buildings are ap- 
propriate for special purpose buildings such as courthouses. 

There was no assessment of how existing practices impact rent 
costs over the long term. Addressing both of these questions we be- 
lieve would have provided necessary information to the Committee 
with regard to our request for rent relief 

It is important to understand that we need the additional space 
we have requested. The Judiciary’s workload and consequent need 
for additional judges and staff are growing due to many factors, in- 
cluding the increased Federalization of crimes, a proliferation of 
multi-defendant trials, and growth in immigration-related and drug 
trafficking proceedings. 

Security requirements also increased substantially following 
Oklahoma City and 9/11, and due to the violent nature of many of 
the criminal offenses we try. A modernization and expansion pro- 
gram was therefore critical to provide adequate facilities for the 
Federal courts to serve their vital public purpose. 

The Judiciary understands that courthouse construction and ren- 
ovation will cause rents to increase, as highlighted in GAO’s study. 
However, since 1985, GSA’s rent charges have grown at twice the 
rate as the increase in square footage. Using the GPI Index to ad- 
just for inflation, rent increased 333 percent, while square footage 
increased only 166 percent. GAO’s draft report highlighted a six 
year period, with 27 percent rent growth, 19 percent of which was 
shell rent, and contrasted that to 19 percent growth in new space. 
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This short time frame was too limited and does not present an 
accurate picture for the Committee. The 20 year analysis during 
which rent grew at double the rate of new space is a more mean- 
ingful statistic and reflects our concern that rent has taken up an 
increasingly larger proportion of our budget over the years. The 
longer look also clarifies the fact that from year to year the great- 
est part of our rent bill is for courthouses already in our inventory. 

The Judiciary’s primary rent concern is that GSA does not price 
courthouses appropriately. GSA prices the Judiciary’s rent as if the 
Judiciary were a small tenant on a five-year lease in a specula- 
tively built office building. This makes no sense given the true cir- 
cumstances of our occupancy. The Judiciary is the long-term tenant 
for whom a building is constructed. Typically a build-to-suit com- 
mercial tenant enters into a long-term lease and enjoys a low long- 
term level rent reflective of the cost to finance the building over 25 
or more years. 

Of equal concern to us is whether GSA is in fact calculating our 
rent accurately. We had hoped the GAO might corroborate and 
gage the extent of inaccuracies we have recently discovered in rent 
billings. Although the Judiciary is only at the beginning of a rent 
validation effort, in 15 buildings alone we have identified annual 
overcharges amounting to approximately $38 million. We brought 
these to the attention of GAO, but they were not addressed in the 
report. 

Another objective of the GAO study was to identify what chal- 
lenges, if any, the Judiciary faces in managing costs associated 
with its space needs. In answering this question, GAO did not ana- 
lyze the factors that dictate judicial space need and did not ask a 
single Judiciary official with policy-making responsibility what they 
believe the challenges to be. The GAO conclusions, therefore, fail 
to address some of the more significant planning challenges we 
face, such as planning for expected growth, the intractability of a 
space decision once it is made, and an inventory containing obso- 
lete facilities that do not meet modern technological and security 
needs. 

Notwithstanding the concerns I have mentioned, we find the 
GAO’s recommendations are consistent with efforts we already 
have underway to control rent costs. The tracking process rec- 
ommended by GAO is dependent on GSA providing data in a way 
that will lead to meaningful analysis. We are continuing to work 
with GSA to complete the measurement and categorization of space 
assignments by court component so that they can fully analyze and 
track trends as suggested. 

We also have a number of space management efforts underway 
which may be of interest to the Committee. We are imposing tight- 
er budget control and rent caps on space decisions made by circuit 
judicial counsels; we are making changes to the U.S. Courts Design 
Guide that will reduce construction costs by about 8 percent; we 
are retooling our long-range facilities planning process to introduce 
life-cycle cost benefit analysis into the evaluation of housing alter- 
natives; we will continue our rent validation initiative with GSA; 
and the Judiciary is conducting a comprehensive study of court- 
room utilization. 
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We will continue to improve our facilities planning and manage- 
ment processes to control costs, but these efforts cannot reduce in 
a substantial way the Judiciary’s total rent payments for hundreds 
of existing courthouse facilities across the Country. Only a reduc- 
tion in rent charges can have any significant impact on the Judi- 
ciary’s rent bill. 

Mr. Chairman, I thank you for this opportunity to testify. We 
deeply appreciate the Committee’s recognition of the Judiciary’s 
need for adequate and secure facilities in which to conduct the 
work of the courts, and I would be very happy to answer any ques- 
tions the Committee may have. 

Mr. Shuster. Thank you very much. Judge. 

Commissioner Winstead. 

Mr. Winstead. Chairman Shuster, Ranking Minority Member 
Congressman Norton, and Congressman Kuhl, I am very pleased to 
be here. I am David Winstead, Commissioner of the Public Build- 
ing Service at GSA, and I am here to share with you both the re- 
sponse to the GAO report, as well as to share with you a little bit 
about the partnership that we have with the Courts, which is very, 
very important to us in terms of some of the objectives you outlined 
both in your opening comments, in terms of saving costs, contain- 
ing costs in the design of new courthouses, and also managing and 
trying to work with the Courts in terms of their rent. 

As you know, since 1995, GSA — and my full report is for the 
record, please, full testimony. 

Since 1995, GSA has embarked on the largest courthouse devel- 
opment program in 50 years. In an effort to uphold a lot of the Fed- 
eral principles of architecture as espoused by Senator Moynihan 
and others, we have attempted to return the public buildings to the 
real prominence that they once had and creating a portfolio of inte- 
gral public structures that both represent the public and the impor- 
tence of the judicial process. 

Many circumstances, however, have altered the way these build- 
ings have been shaped since 1995. The pro^am has attempted to 
strategically meet both financial accountability to both the present 
0MB, Congress, and the taxpayer, who is ultimately supporting 
our housing needs, both the Judiciary and the other Federal agen- 
cies. 

We have done this with difficulty in terms of the construction es- 
calations we have received and have been living with over the last 
five years, and these have really impacted all of our construction 
and development in recent years. The difficulty of estimating and 
forecasting funding requests to meet that cyclical change has been 
a challenge, but this Committee has been responsive in terms of its 
work in March in approving the 2007 Public Buildings Program. 

But the evolution of modern courthouse design has also required 
us to be more efficient than ever before, and the last three concepts 
that have been approved by GSA and the Courts — ^both Nashville, 
Salt Lake City, and Austin — I think show an attention to the 
issues and concerns you have expressed in terms of more efficient 
courthouses and greater control of efficiency in terms of utilization 
and operation. We believe that these strategic decisions which are 
being implemented close to the objectives that you have outlined 
before. 
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In terms of the GAO report, the three findings in the report real- 
ly address the explanation and address the Judiciary’s rent issues, 
both finding increased space needs as a major cost, stricter security 
needs, and rising energy costs. We agree that the primary factor 
underlying the Judiciary’s rent increases has and will continue to 
be the increase in space needs, and that has been both the GAO 
testimony and reflected in your opening statement, the facts on 
that. 

We have, from 2000 to 2005, on the space seen about 19 percent 
increase, and I think the Judicial Conference has long recognized 
that the need to return certain facilities that are not fully used for 
full-time resident judges, however, will only release about 15 court- 
houses, and we believe that this is one area in terms of space utili- 
zation, in terms of saving additional space. 

The GSA also believes another opportunity to reduce cost is to 
enhance space utilization by taking a serious look at courtroom 
sharing. As an attorney, obviously, I am very cognizant of the 
availability of courtroom for the judge in terms of moving parties 
to settlement, but we also think, over the last decade, recommenda- 
tions have been made in terms of space sharing, wherever possible, 
should be made, and, frankly, to this date, very little progress has 
been made. 

Security. The second finding in the GAO report is the rising cost 
of security, and it has become a disproportionate part of the cost 
of rent, some 130 percent increase from 2000 to 2005. These secu- 
rity costs are in fact rising for all of our customers, and we are ac- 
tively involved in reducing these costs wherever possible. 

But security enhancements such as progressive collapse have in- 
creased building costs by up to 8 percent in terms of the courtroom 
cases. We are finding a great deal of success when we integrate se- 
curity requirements early in the design process in the form of serv- 
ing for security setbacks, and we also are working to blend hurri- 
cane and security measures wherever possible. 

The third factor that the GAO report addressed is, again, energy 
costs, which, unfortunately, have been a disproportionate rise of 
the overall rent and our cost factors, some 45 percent increase from 
2000 to 2005. GSA has been aggressively working to explore use of 
new technology in both our purchase as well as use of fossil fuels. 
We have achieved about a 30 percent average reduction in energy 
consumption in recent years, over the past decade, and will con- 
tinue to focus on efficient HVAC, lighting systems, and instituting 
more efficient operating procedures to save cost on the utility side. 

The GAO recommendations, they made two in this report. The 
first is that GSA and the AOC should work together to both track 
rent and square foot data in a way that enables the Courts to at- 
tract the effect of their space management decisions. The second 
recommendation is for the AOC to work with the Judicial Con- 
ference to create incentives for district and circuit judges and cir- 
cuit executives to better manage space and pace consumption more 
efficiently. 

With respect to the first recommendation, we believe that we 
have programs and systems in place to assist the AOC in tracking 
rent and square footage trends on an annual basis, as well as as- 
sist in revising the Cost Design Guide. In a recent meeting with 
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Judge Roth and her committee, we worked to refine that, and 
where we do feel that the cost savings could he 8 percent, in one 
specific project we have identified 2 percent savings in a planning 
sense for a new courthouse. 

GSA has informed their customer, and we do inform the cus- 
tomer of rent implications as early as possible on two levels: both 
the project level, with rent implication documented in our occu- 
pancy agreement, and at the aggregate level, where GSA provides 
a detailed projection of rent costs two years in advance, known as 
the rent estimate, which is also submitted to the 0MB. 

In the second recommendation the GAO has met, and that is 
working with the Judicial Conference to create incentives for judi- 
cial districts and circuit executives to better manage space more ef- 
ficiently, we think that this is essential. Today, at the project level, 
judges and local court personnel may make decisions about project 
scope without full regard to long-term impact on rent. We will sup- 
port and continue to focus on this and work with the AOC to con- 
nect local space decisions with the accountability for who is paying 
for these decisions. 

I would now like to share with you what other more immediate 
steps we have taken in the past year to work with the Judiciary. 
We have made progress in three areas: partnering, billing accuracy, 
and lease renegotiation. GSA has partnered with the Judiciary on 
three levels. 

At the executive level we have new leadership, both at GSA with 
Administrator Doan and myself, who came on board at the end of 
2005, as well as the Judicial Conference. I think Jim Duff and obvi- 
ously the new Chief Justice are in place. And I have talked to 
Judge Roth, and we are really energized to try to continue this 
partnership to control these costs, and I think you will see that 
moving out even more. In fact, Monday and Tuesday we are meet- 
ing again. 

We reestablished partnering sessions. We got together on April 
the 11th to review all the projects in the planning stage at GSA 
for the new courts, and next week we get together on Monday and 
Tuesday with the Courts to work together on both space analysis 
and planning methodology. At the project level, every new court- 
house has a formal partnering meeting that includes the GSA 
project team, the Court project team, design architectures, and 
also, eventually, the general contractor. 

The other concern raised by GAO and also by Judge Roth is the 
rent bill accuracy. Another area of progress in this regard is due 
to the volume. We do admit that some human factors were involved 
in the complexity of our system. There have been some errors. If 
you calculate the percent of those errors and the reimbursements 
we paid to the Judiciary, it is about one and a half percent of their 
total rent bill. 

Last year we reviewed about 2,500 bills and assignments for rent 
accuracy, and the Judiciary has recently asked us to review 40 ap- 
praisals used by the GSA to calculate rent and owned space for ac- 
curacy. We are formally involved in that and will continue to focus 
on these appraisal issues. 

Also in the renegotiation level, which is a third area that we 
have addressed, in renegotiating leases, GSA has worked with the 



23 


AOC to develop a methodology for determining which leases should 
be considered for renegotiation. We have identified 14 thus far, and 
we are doing that with other clients as well and achieving some 
success in savings. So we do hope that this will continue to yield 
areas of cost savings for the Judiciary. 

Mr. Chairman, Committee, I would like to conclude by just men- 
tioning, in summary, the actions — because all of you all, in your 
opening statements, addressed the directions of this Committee 
last year and focusing in on this partnership with the Courts and 
trying to save costs and trying to help them control and monitor 
and manage their rent bill. 

Since May of last year and the hearing which was here in June, 
we actually have proposed four different initiatives: closing unused 
court facilities, which could save somewhere in the neighborhood of 
$13 million; extending the amortization period of tenant improve- 
ments, we can save about $14 million; reducing the tenant im- 
provement costs, which is substantial, as highlighted by GAO, 
which would save about $2 million; and also renegotiating leases, 
as I mentioned before. 

To date, unfortunately, we have not been able to succeed pushing 
forward on the first three. However, the Judiciary is working with 
us on renegotiating leases, and we have refined just very recently, 
and are implementing. Design Guide changes, which should save 
costs as well. 

In conclusion, I think there were several issues that Delegate 
Norton raised. We are also, since last year, we have had a third- 
party billing contractor that is reviewing our awards. We have been 
very involved with obviously the Courts and the rent guide, and we 
continue to push for renegotiation of leases. 

The last thing I would like to conclude on, on April the 11th we 
got together with our chief architect and his design people and the 
head of the Courts program, and as a result of a partnership that 
Judge Roth and six Federal judges had, we committed in three 
areas to work, both asset management planning with a working 
group to coordinate new planning and mission-related require- 
ments and security establishing a working group to look at the 
GSA design security tool and to try to reduce those costs, and also 
in terms of a selection process. 

And this is very, very important — we are going to enhance the 
GSA process of site selection in two ways: prior to designating a 
panel member, we will agree to have a pre-meeting with the Courts 
in administrative offices at building sites, and we will also make 
sure that we are clarifying the role of both the Design Excellence 
process and our GSA involvement in that. So those are three new 
initiatives just taken since the April meeting partnering with the 
Courts. 

Mr. Chairman, I want to thank you all for your leadership in this 
issue, and I would be happy to answer any questions. 

Mr. Shuster. Thank you very much. We are managing our time 
clock up here. Hold on one second. 

OK, here is what we are going to do. I have to go vote, and I 
am going to recognize Ms. Norton to ask her questions, and when 
she is finished, then we are going to go into recess. And I will be 
back here at about 12:45 I will be back, and I will end up answer- 
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ing my questions, and whoever else is here. So, with that, I ask 
unanimous consent that Ms. Norton is able to proceed with her 
questioning, and we will stand in recess when she concludes. So, 
with that, I recognize Ms. Norton for her questions. 

Ms. Norton. Thank you very much, Mr. Chairman. 

Judge Roth, one of the things we need to do is to find a way to 
get around the repetitive and circular back and forth. I am very 
unused to it. You know, when I deal with my friends on the other 
side of the aisle, if we want something to be done, we ultimately 
get down to what each of us can do to get it done, and everybody 
wants a win-win, so somebody gives up a little on each side, and 
that is the only way we are able to do legislation. 

You can see that the Committee feels strongly that the Court has 
to do its part and that the present circumstance of continuing to 
study or arguing for the same configuration just doesn’t work, and 
what it is doing to me is inspiring me to just go into legislative 
mode. I am trying one more time, but I do want everyone to know 
what the mood is here on the Hill. We are fraught with issues of 
how to simply get through the appropriation process because the 
cuts are so huge. 

Mr. Winstead, when I went to the so-called THUD, the appro- 
priation for your committee, there wasn’t a lot of controversy there. 
The Democrats and the Republicans didn’t have a lot of controversy 
because the allocation for that subcommittee, which GSA shares 
with five or six other agencies, had been cut something like $600 
million. So everyone could see that there just wasn’t the money for 
one side to say why don’t you fund my X, Y, or Z. 

Ultimately, there was an amendment on the floor just to get 
enough for Amtrak to keep going. Amtrak runs through 43 States. 
That is one of the few amendments everybody knows you could 
pass on the floor for more money. One does have to understand 
that that is where the Congress is. 

So despite the fact that I am very concerned, because I have been 
through this so many times, I enjoy being in the Congress because 
I enjoy solving problems. I don’t enjoy gotcha, I enjoy OK, how — 
you know, it is like a crossword puzzle for me. And nothing can be 
more interesting than the whole notion of, well, you know, court- 
room sharing, well, maybe I don’t want to do as much sharing as 
you want to do, but I can see that maybe there is something I can 
do. 

Without that kind of problem-solving mode, it is not that we are 
going to continue like this, it is that there is going to be legislation. 
And I can tell you that there is nobody in the Congress, nobody, 
who would find this anything but an easy bill to pass, a bill man- 
dating the kind of savings, doing the kinds of things this Commit- 
tee has asked to be done now for more than 10 years. We would 
love that, because then we can go home on both sides of the aisle 
and show to the American people we are saving on building court- 
houses. 

As much as people want there to be courthouses, let me be clear, 
it is nobody’s priority up here except this Subcommittee. Nobody’s. 
Nobody cares but us. And we care because we build courthouses, 
and want to build courthouses. We build courthouses in one way. 
Congress does not appropriate money for courthouses. We build — 



25 


Congress does authorize courthouses. Courthouses to he paid for 
out of the Federal Building Fund. Most of the agencies in that 
Fund are in rented buildings, they never get a new b^uilding. 

So they pay rent year after year in order to build somebody else 
a building. Guess who that turns out to be? The Courts. So, if any- 
thing, this has been upside down. The Courts have had construc- 
tion of buildings where it is very hard to find a Federal agency that 
isn’t in a building that it hasn’t been in for decades. And the 
Courts’ courthouses have been constructed out of the rent paid by 
Federal agencies, not because we appropriate money. We do so 
very, very rarely. And this is the last thing Congress would do 
today. 

Having said that, I want to find a way to get through these 
issues that keep coming up. Let’s take sharing. This notion that 
has been put forward by the Courts, that this one courtroom is es- 
sential for the administration of judges and so forth. I am pleased 
to see that the Courts have been more analytical than that them- 
selves. We look back at the Design Guide, the first one published 
in 1979, and. Judge Roth, I want you, I want Mr. Winstead to see 
what the Design Guide said. 

This is Judicial Conference. Knows all about the Constitution 
and the administration of justice. And here I am quoting: “In ac- 
cordance with the October 1971 Judicial Conference Resolution, no 
judge of a multiple judge court will have the exclusive use of any 
particular courtroom. It is contemplated that a multiple judge 
courthouse will contain various size courtrooms. Each courtroom 
will be available on a case assignment basis to any judge.” 

Has the Judicial Conference amended this principle. Judge Roth? 

Judge Roth. We are undertaking at this time, as you probably 
know, a courtroom utilization study. We have moved up the com- 
pletion date of that study, and I think it would be inappropriate 
for me to indicate at this point what the future position of the Judi- 
cial Conference will be, since that will depend upon the results of 
that study. 

Ms. Norton. Of course, I was asking you about the underlying 
principle. And the Conference itself, the Judicial Conference appar- 
ently has not changed the principle. I appreciate that there is yet 
another study going on. You see, you keep studying something to 
death and you get legislation. 

There was some testimony, we were pleased to hear, that sharing 
did occur in certain courts, such as Sioux City, Nashville, some 
courts in Illinois were named. Did the Judicial Conference receive 
complaints about trial delays in these courts where some sharing 
in fact was going on? 

Judge Roth. I do not know. 

Ms. Norton. That is something you might want to look at, be- 
cause if we had that kind of information, it could help us know. I 
would be the first with you to say justice delayed is justice denied. 
Our court system is inherently slowed; that is the way the framers 
wanted it. But we certainly don’t want to slow things up any more 
than they ordinarily would be. 

Judge Roth, the AOC submitted to the Committee a list of 
changes made to the Design Guide. These changes apparently were 
intended to save money. We looked at the section describing excep- 
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tions, and one exception seemed very peculiar for judges to be con- 
cerned with. It had to do with the plumbing standard for an office. 
Why should the plumbing standards be changed? 

The first thing that occurred to the Committee was — indeed, staff 
was told that closets have been designed in such a way as to in- 
clude plumbing so that they can, and, indeed, some have already 
been, converted to private showers. Are private showers being built 
for judges in any courthouses? 

Judge Roth. No, not that I know of 

Ms. Norton. Why, then, is the Court interested — well, of course, 
we were told differently, but perhaps you have no information to 
that regard. But let me ask you, why, then, was anybody at the 
level of the Design Guide have any interest in plumbing standards 
or for an office 

Judge Roth. That is a matter 

Ms. Norton. Now, for an office. Not for the courthouse, for an 
office. 

Judge Roth. Right. That is a matter of construction costs. In con- 
structing the building, if you can limit the number of pipes run in 
the building, it cuts down on the cost of construction. Therefore, we 
felt it was appropriate to take steps to limit the plumbing pipe 
runs as a cost containing factor. 

Ms. Norton. So you have been more interested in plumbing than 
you have in sharing courthouses. I don’t know, Mr. Winstead or 
GSA will tell me that plumbing standards for particular offices, as 
opposed to a building. You might in fact convince me if you were 
talking about fewer pipes throughout the building, but this is in an 
office. 

It is very interesting that you all have gotten down to the point 
of looking at plumbing standards, because you are rather far afield 
from what we would expect you to have any sense of That is why 
the Committee is very sensitive, because we lived through the era 
of chandeliers and high ceilings and private kitchens and so forth. 
So that is why I asked the question. 

I think people ought to alert people that if you really to send 
Congress up the wall, you just let Congress find out that judges 
have private showers in their chambers. 

Judge Roth. Private showers are not permitted in the Design 
Guide and they are no longer 

Ms. Norton. This was, of course, for an exception, that is why 
it caught our attention. So obviously it is not in the Design Guide. 
But then why in the world would the Design Guide mention it as 
an exception? Don’t you think it should be taken out of the Design 
Guide until you consult with GSA? 

Judge Roth. Absolutely. 

Ms. Norton. Thank you. 

What is the status of the two year moratorium? 

Judge Roth. The two-year moratorium expires in September of 
this year. Therefore, the Design Guide revisions will, for the most 
part, have been made by then. So, when we move forward with con- 
struction projects of sorely needed courthouses, we will incorporate 
the new guidelines into new planning. 

Ms. Norton. So are you going to extend the moratorium? 
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Judge Roth. No, we are not. The moratorium was in place so 
that we did not design new courthouses under the old Design 
Guide. Now that those revisions are about completed, we will be 
able to move forward with designing projects in areas we have 
not 

Ms. Norton. Well, obviously, the Committee isn’t going to au- 
thorize any courthouses until it sees what the changes are and how 
much money they are going to save. So that would be my next 
question. If there is no moratorium, then, of course, I don’t know 
what people are designing. 

Judge Roth. Well, there are 35 projects on the list that were 
stopped by the moratorium. We will proceed to move forward year 
by year, submitting new projects for design as we work coopera- 
tively with GSA to determine which projects should have priority 
on the list. 

Ms. Norton. Let me go back to this 84 percent notion. You 
heard me quote from the 1996 report. I quoted from the report be- 
cause it encapsulizes the frustration of the Committee. That is 10 
years ago. Virtually all of those recommendations. Judge Roth, are 
still in play. 

Judge Roth. You know, I am very happy to say that we reformu- 
lated and reduced the overall staffing guide, so that what was 84 
percent is now 100 percent. And the fact that we, after that, tried 
to staff at 100 percent reflects the reduction in the staffing formula 
that was made. So that the later 100 percent is equivalent to the 
earlier 84 percent. 

Ms. Norton. Well, I guess, then, we are not talking about the 
same thing. You have moved to a 100 percent 

Judge Roth. With the new formula, yes. 

Ms. Norton. This is what I mean. A hundred percent standard 
assumes that all the staff will be on board the day the courthouse 
opens. That is the long and short of all I am talking about. That 
is what we mean by 84 percent versus 100 percent. And we see 
that 100 percent standard as having forced an increase in the 
amount of space. 

Judge Roth. Well, I hope you realize now that there are two dif- 
ferent formulas and they have no relationship to each other. 

Ms. Norton. I hope you realize what the 84 percent means to 
this Committee, because I have just described what it means to 
this Committee. Now, if you want to — this is what you did with the 
GAO report. You can’t change the subject. The 1996 report I was 
talking about comes from the AOC’s report. That report rec- 
ommended 84 percent for planning purposes, and that means, that 
has to do with the staff that will be in the new courthouse. The 
staff that will be on board when the facility opens. Judge Roth. You 
can’t say what you mean. This is what the AOC meant. That is 
what this Committee means. 

So you are talking about two different things. That is not what 
the AOC was talking about. I have just described what the AOC 
was talking bout. What the AOC was talking about was staff that 
will be on board when the new facility opens. That is what 84 per- 
cent meant. You have proceeded to build on 100 percent basis. 

Judge Roth. But on a different formula, yes. 

Ms. Norton. That has had an effect on 
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Judge Roth. On a reduced staffing formula we have built on 100 
percent. 

Ms. Norton. Sorry? 

Judge Roth. On a reduced staffing formula, on a new formula es- 
tablished since 1996, the date you are speaking of We have created 
a new formula and new staffing 

Ms. Norton. So fewer staff will be on board when the courthouse 
opens. And, therefore, since fewer staff will be on board, the court- 
house will have all staff on board when the courthouse opens. 

Judge Roth. Under the reduced formula, yes. 

Ms. Norton. I mean, you must think that we are not in the 
building business. 

Judge Roth. Under the reduced formula. 

Ms. Norton. Mr. Winstead, what does the 84 percent and 100 
percent mean in GAO terms? I am sorry, in GSA terms. 

Mr. Winstead. Well, in terms of the 84 percent was the original, 
obviously, staffing — the 84 percent was the original staffing, and I 
think the Judge is referring to the decreases in terms of the staff- 
ing, some 1800 staff over the last year. But in terms of the Design 
Guide 

Ms. Norton. What do you use when you plan a building, any 
building? 

Mr. Winstead. We are using the standards in the Design Guide, 
from the standpoint, yes. 

Ms. Norton. Meaning, the number that they have reduced staff 
would be a very interesting thing to argue, but that is not what we 
are talking about here. I am trying to deal only with what this 
Committee deals with. 

Mr. Winstead. Right. 

Ms. Norton. And what this Committee — what the 84 — and I am 
asking you to describe what the 84 percent means versus 100 per- 
cent when we are talking about new construction. 

Mr. Winstead. Well, we are adhering to, both in the preplanning 
phase in terms of the office and the courtroom space, which is 
about 15 percent of the average courthouse, we are actually project- 
ing based upon their staffing requirements, which are — and the 84 
percent. 

Madam Chair, the actual formula, the formula that the Judge 
has mentioned is the reduced staffing level, which is the one that 
we are utilizing in the pre-design work. 

Ms. Norton. The reduced staff level of what? 

Mr. Winstead. In terms of 

Ms. Norton. I am interested in the following — and would some- 
body from GSA come to the table to speak? Perhaps it is too tech- 
nical an issue. Eighty-four percent meaning for planning purposes, 
assume 84 percent of the staff recommended for the new court- 
house will be on board when the facility opens. That is what I un- 
derstand it to mean. 

Mr. Winstead. Rob is in charge — if you would. As you requested, 
Rob is the head of the courthouse program. 

Ms. Norton. Whatever amount of staff they have. Whatever 
amount of staff they have, it assumes that 84 percent will be on 
board. 
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Mr. Andrukonis. Those projections assumed 84 percent staffing 
what the projected 100 percent would he. 

Ms. Norton. Sorry, I can’t hear you at all. 

Mr. Andrukonis. I am sorry. The shift to 100 percent staffing, 
from what we could see, resulted in larger square footage for the 
buildings. 

Ms. Norton. That is all I want to make sure we understand, 
that when you assume 100 percent will be on board, ergo, you need 
more space. And you are saying that did result in increase in space 
needs. 

Mr. Andrukonis. Yes, we saw the spaces increase when that 
change occurred. 

Ms. Norton. Thank you. 

Judge Roth. Except we changed the formula, so that 

Ms. Norton. You changed the formula to 100 percent. 

Judge Roth. But the staffing levels we reduced. We have a new 
staffing formula, a reduced number. 

Ms. Norton. I don’t even know how to make that any clearer, 
but I understand that. See, that is a different figure. We are trying 
to compare apples to apples. 

Judge Roth. Yes. One hundred percent 

Ms. Norton. We are pleased that you reduced the number of 
people, but I don’t care if you had two people or 100 people or 1,000 
people. The formula asks us, for building purposes, to assume how 
many will be on board when the facility opens. 

Judge Roth. Under the new formula, 100 percent is equal to 
what 84 percent was under the old formula. 

[The information received follows:] 
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Status of the Judiciary’s Study on Courtroom Use 

The House Committee on Transportation and Infrastructure’s Subcommittee on 
Economic Development, Public Buildings and Emergency Management has asked for a 
comprehensive study of the issue of courtroom sharing and the usage of courtrooms across the 
country. Subcommittee Chairman Shuster detailed the minimum requirements of the study. It 
should: 

• provide documentation of how often courtrooms are actually in use with people in 
the courtrooms for official functions based on a statistically significant sample of 
courthouses; 

• be designed with input from GAO’s Physical Infrastructure Division; and, 

• ■ incorporate other factors the judiciary thinks are necessary. 

In response to the Subcommittee’s request, the Judicial Conference’s Committee on 
Court Administration and Case Management (CACM) asked the Federal Judicial Center (FJC) to 
assist the Committee in designing and carrying out a methodologically sound study. The FJC is 
the research and education agency of the federal Judicial system, statutorily charged with 
developing recommendations about the operation of the federal courts and conducting research 
on federal court operations. The FJC has developed a design for the courtroom use study and 
timetable for publishing results; the CACM Subcommittee overseeing the study has approved 
them. 

The FJC has met with representatives from GAO who indicated that the length of the 
study might occasion some concern by the House Subcommittee. As a result, the timetable has 
been shortened by approximately 6 to 8 months. The study’s descriptive report on courtroom 
usage is scheduled to be provided to the CACM by Fall 2007; the final report and any further 
analysis that the CACM might request is scheduled for completion by April-June 2008. The 
GAO staff declined to make any substantive comments on the study design citing their charge to 
retain their objectivity and neutrality. It is anticipated that the House Subcommittee will ask 
GAO to comment on the study once it is completed. 

The study will provide descriptive information about actual courtroom use, latent 
courtroom use, and the role of courtrooms from judges’ and users’ perspectives. It will include 
active and senior district judges and magistrate judges and the courtrooms they use. These three 
groups can be accommodated in a single study that takes into account their different caseloads, 
case types, and courtroom requirements. To gather enough data to provide a solid basis for 
conclusions about courtroom use, the study will collect data in a randomly selected sample of 27 
districts. Data collection will occur during the first half of 2007. 
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Ms. Norton. Well, let us go on. I think we have an understand- 
ing of what happened. And GSA has clarified it, and maybe you 
and I can get together on it, or somebody. 

The staff from the AOC has supplied us with a list of courts that 
do not have a full-time assigned judge, containing 63 courthouses. 
GSA has a slightly higher number. Based on your testimony from 
last year, courts from this list would be identified for closure. Have 
any such courthouses been identified for closure? 

Judge Roth. The Judicial Conference, in March, passed a rec- 
ommendation that we flag courthouses by using a formula based on 
the work performed there and the cost of the courthouse to deter- 
mine whether they are cost-effective. Now, these are statutorily 
designated places of holding court. They are courthouses mostly in 
very rural areas where, for accessibility to justice and for acces- 
sibility of jury pools, we have determined it is important to hold 
court. There is a very strong feeling, I think, among members of 
Congress that it is important to keep open some of these court- 
houses. 

Since 1996 we have closed 17 courthouses that did not have resi- 
dent judges. There are courthouses that now have been flagged for 
further consideration. I discussed one of them with Mr. Oberstar 
the other day, the courthouse in Fergus Falls, which, although it 
is very small, conducts very important business in Northern Min- 
nesota. I have here a list of the 17 courthouses we have closed 
since 1996, which I will be happy to present to the Committee, and 
I can assure you that we are, every year, reviewing the courthouses 
to determine where nonresident facilities can be closed. 

Ms. Norton. Staff tells me that they have those 17, and that the 
63 are in addition to those 17. That is what my question went to. 

Judge Roth. That is correct. 

Ms. Norton. I am very pleased that 17 have been closed, but 
that is not the — the 63 I am talking about are a new list. 

Judge Roth. Yes. And it is very important that some of these 
courthouses be kept open 

Ms. Norton. Judge Roth, you will have no problem with me or 
any member here if in fact we have a situation where a community 
doesn’t have the kind of access to a courthouse; you will find every- 
body on both sides of the aisle particularly sensitive to rural areas 
where in fact, if you have to travel too long and the rest of it. All 
we need is the analysis. 

You know, we are not going to give anybody carte blanche on 
these 63 courthouses. If in fact there is a list of 63 courthouses that 
do not have a full-time assigned judge, we need to know which ones 
you think should be opened and which ones you think might in fact 
be closed. Now, if you have a rationale for keeping all 63 of them 
open, fine. We would like to have that too. But we don’t have that. 
That is why I asked for that information. And we are going to get 
that information. 

And we are going to get that information or there are not going 
to be any more new courthouses. I don’t care what committees you 
go to in the House or Senate. Because all we have to do is go on 
the floor and indicate that new courthouses are being built while 
we are not doing what we want to do for the elderly and for chil- 
dren, and that just shuts that down right away. 
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We are the only ones that want to build courthouses, and we do 
want to build them, but we don’t have any ammunition here. As 
long as we can’t go back. You better believe we are not going to 
go back to our colleagues in a rural area and say we are closing 
down your courthouse. You better believe it. But we have a whole 
bunch of members here who are part of a caucus who would be in- 
terested in notions of that kind, and they go on the floor and they 
are trying to get us to in fact spend less money on every appropria- 
tion. 

So I have got to be able to justify, Mr. Shuster has got to be able 
to justify by saying, look, we are keeping this one open in No Name 
Someplace in a State because people would have to travel. Yes, it 
doesn’t have a full-time assigned judge. You ever heard of what the 
framers did? They rode circuit. Yes, they don’t have a full-time as- 
signed judge, but this needs to be open because, I don’t know, peo- 
ple have to travel 200 — I don’t even know what the mileage is. 

But we would be all open to receiving that, because we are not 
going to try to shut down a courthouse. That is very hard to do. 
So that is why the Court is in much better shape if they make the 
recommendation and we look at it. But when we don’t have any- 
thing, then, of course, we are put in the position of being asked for 
essentially the status quo. Well, we are at the end of the status 
quo. 

I am almost through here. 

Mr. Winstead, you know what I feel about the GAO. See, the 
Courts have been the hardest agency to deal with here, because the 
Courts have assumed a position, an impossible position: that they 
simply didn’t have to abide by the same rules everybody else has 
to abide by. They literally have articulated a position, a nonsensical 
position based on separation of powers that applies, of course, to 
matters of the controversy or, for that matter, to all kinds of other 
matters having to do with the law. But I tell you one thing, you 
will never find it written that it has anything to do with what gets 
built. 

So I do want you to know as critical as we have been of the 
Courts, we really do believe that GSA has been enablers, that they 
have allowed the Courts — even though the Committee has been 
very critical, certainly ever since I have been on the Committee, of 
lavish spending by the Courts. You have not warned the Courts 
that, 10 years after the report I quoted from, these people are going 
to be running out of patience. 

You have to carry these matters to the 0MB, not the Courts es- 
sentially. You can imagine where the 0MB would be on some of the 
notions we have heard here about no sharing. You know, I really 
don’t want the 0MB to hear that there is any agency of the Federal 
Government saying the kinds of things we have heard from the 
Courts. 

I want to ask you, though, the same question that I asked the 
GAO regarding the Courts’ claim, and here I am going to quote 
them. Quoting the GAO, that “Since 1985, rent increased 333 per- 
cent, adjusted for inflation, using the same CPI Index used by the 
GAO. During this same period, square footage increased 166 per- 
cent. Non-inflation adjusted actual rent costs increased four times 
as much as square footage.” 
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So would you comment on that? 

Mr. Winstead. Madam Chairman, I would be happy to. First of 
all, you know, your concern — obviously, the Judiciary is our biggest 
client in the capital programs side, getting about 50 percent of re- 
cent capital programs in terms of revenue 

Ms. Norton. It is your biggest client because that is all we build, 
is courthouses. 

Mr. Winstead. I understand that. I understand your concern. 
And as Commissioner over the last nine months, I have taken a 
very close look at this, and I will address the rent question. But 
I did want to mention that, you know, you are well aware of the 
issues of parody with the Federal Building Funds with regards 
with a rent exemption request. I mean, since 1990, the Courts have 
received about 36 percent of the money from the Federal Building 
Fund, while paying in about 11 percent. So they are getting a lot 
more in return, obviously, than they are paying in rent. So I think 
the rent exemption question, the GAO report, this Committee has 
addressed, and I think we are committed to. 

The real question I think you are raising is on the rent charge. 
Over the last 20 years, the rent charged imposed by us in the cal- 
culation has achieved, with CPI adjustment, those increases, but I 
think what you need to keep in mind is that the product, the court- 
house product 20 years ago was very, very different than that then 
we have seen in the last five years or ten years under Design Ex- 
cellence. So I think in the last five years the GAO 

Ms. Norton. The product is different in what way? 

Mr. Winstead. Both in terms of the Design Guide applications, 
in terms of the tenant improvements and fixtures, in terms of what 
the Design Excellence Program has delivered for the courts, and in 
terms of major landmark public buildings. But if you actually look 
at the GAO report from 2000 to 2005, the costs have not gone up 
any greater than the square footage. 

So I think, although from the 20 year period you see this great 
increase, in terms of the last five years it is in parody with the 
square footage increase. The courthouses are in fact bigger, the se- 
curity costs have gone up. I mentioned in my testimony security 
costs have gone up 140 percent. You know, energy costs have gone 
up enormously in the last five years because of the cost of energy. 
So all have in fact driven that rent figure to the level that is 
quoted in the GAO report vis-a-vis the square footage. 

Ms. Norton. And this is, of course, why 

Mr. Winstead. But I do want to mention that it is disturbing to 
me as a new Commissioner to be before the Committee on an issue 
dealing — such a major issue with our major client. We are working 
in partnership with the Courts, and we will continue. Madam 
Chairman, to focus in on design excellence both in terms of new 
construction scoping, using this new Design Guide, which in the 
case of several courts I know is going to save 2 to 8 percent when 
implemented, in terms of construction costs. We are very focused 
on that. 

Ms. Norton. I am sorry, what is save 2 to 8 percent? 

Mr. Winstead. If you apply — a new courthouse in Pennsylvania 
that we are going to design — the new Design Guide, we are cal- 
culating there will be a saving in roughly 2 percent in cost. So we 
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are going to continue to focus in on both the scoping and contained 
costs in these new courthouses going through the Design Excel- 
lence Program. 

Ms. Norton. Yes. When we sit with agencies — indeed, this needs 
to be understood — their rent payments, they who get no new con- 
struction — which is virtually every Federal agency — their rent pay- 
ments go up, don’t they, in keeping with commercial market rates? 

Mr. Winstead. Yes. That is correct. 

Ms. Norton. So as security increases for a building which the 
Government doesn’t own and is renting, the agency has to pay out 
of its budget, allocated by the Congress, these increases in rent 
payments assessed by the GSA. 

Mr. Winstead. That is correct. 

Ms. Norton. And those rent payments then go to the Federal 
Building Fund. 

Mr. Winstead. That is correct. 

Ms. Norton. Now, the Federal Building Fund is used to con- 
struct new courthouses and other new buildings. It is also used, is 
it not, for repairs? What else is it used for? 

Mr. Winstead. It is used for major and minor repairs. About a 
third of the money goes to new construction, about a third to minor 
repairs for existing owned buildings, and about a third to major re- 
pairs, such as the Department of Interior in recent years. 

Ms. Norton. So the Courts get, of course, new courthouses, but 
they also get whatever repairs they get 

Mr. Winstead. Yes, they do. 

Ms. Norton. — they get from this Building Fund. 

Mr. Winstead. That is correct. 

Ms. Norton. Is there any agency, any single agency that gets — 
what is the next — from the Building Fund you have just told us 
what percentage the Courts get versus what percentage they give. 
What is the next percentage? I know the DOD builds its own. 

Mr. Winstead. The IRS and FBI are two of the other major ones. 

Ms. Norton. Are they anywhere close to the Courts? 

Mr. Winstead. No. No. 

Ms. Norton. And we know DOD builds its own. They are sepa- 
rate and apart. 

Mr. Winstead. That is correct. 

Ms. Norton. So the lion’s share of the Building Fund, compared 
to other agencies who also have to have their repairs out of this 
Fund; if they ever get a new building, it has to come out of this 
same Fund. And they don’t get — the Courts are mostly in — are al- 
most always in owned space, as opposed to rental space. 

Mr. Winstead. Largely. There are some rental use courthouses, 
but the majority 

Ms. Norton. And the reason is it is a courthouse. So we don’t 
rent courthouses. 

Mr. Winstead. Right. 

Ms. Norton. So the courthouses, unlike other agencies, all of 
whom want a new building — the other people are in leased build- 
ings, and they are paying into the Federal Building Fund in order 
to get whatever they can get in repairs and whatever construction 
we do — because we do not appropriate money for buildings for 
courthouses, we, in fact, build out of this Fund that every agency 
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pays into through the rent they pay to the Federal Building Fund. 
Is that right? 

Mr. Winstead. That is correct. The demand on the Federal 
Building Fund is ever increasing, and the courthouse program is 
assumed a big portion of that, but, as I mentioned earlier, I think 
the focus of this Committee and the directives a year ago, I men- 
tioned the improvements and the actions in containing costs 
through both the Design Excellence Program and in terms of oper- 
ating costs, and I think we will continue — ^you will soon see some 
savings and results as a part of that. But you are absolutely cor- 
rect, the demand and consumption of the capital money in the Fed- 
eral Building Fund is dominated by the Courts currently. 

Ms. Norton. So it is really ass backwards, if you will forgive me, 
about who gets what out of the Federal Building Fund. And if 
agencies were to have a true understanding — they who are strug- 
gling just to keep alive in this budget period, who always complain 
about rents and how come they are paying these increases — where 
the lion’s share of the money would go, I think the complaints 
would be heard all the way down Pennsylvania Avenue. 

One more question. GSA has offered to renegotiate certain leases 
for the Courts in order to save them money. That is something ev- 
erybody always wants. Is this the first time GSA has offered to re- 
negotiate leases for the Courts? 

Mr. Winstead. No. We are in the process, as I mentioned in my 
testimony, of some 14 lease negotiations, and we actually have rec- 
ommended a number of those, and we are proceeding to try to 
achieve savings. We did, for the IRS, recently negotiate several 
leases and got in the neighborhood of $700,000 annual savings. 

Ms. Norton. So in — of course. Courts have some personnel in 
leased space. 

Mr. Winstead. Correct. 

Ms. Norton. And it is those leased space that you are trying to 
renegotiate leases. Have there been any results from that? That is 
one kind of quick and easy way to try to save some money. 

Mr. Winstead. Yes. We have actually — as I mentioned, we have 
tried to look at — there are several conditions that you have to have. 
The tenants have obviously got to be willing to continue to provide 
the space 

Ms. Norton. Sorry? 

Mr. Winstead. The tenant — we have actually, as I mentioned, 
for the IRS we have offered about 14 

Ms. Norton. No, I am talking about for the Courts. 

Mr. Winstead. No. We have offered 14 leases for renegotiation 
with the Courts, and we keep moving to try to achieve reduction 
through those negotiations. 

Ms. Norton. Have in fact any of the Court leases been renegoti- 
ated? 

Mr. Winstead. To date, no, but we are still very focused on that 
with the Courts, and, obviously, their consent is needed in order to 
renegotiate those leases as a party. 

Ms. Norton. I am really, really all mixed up here. If you are re- 
negotiating the lease, then the Courts — ^you would already have 
talked to the Courts. 

Judge Roth. We are working with GSA to accomplish this. 
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Ms. Norton. But, I mean, renegotiating a lease doesn’t have 
anything to do with the Courts. They don’t know what in the world 
to do if you are renegotiating leases. I mean, I am really trying to 
figure this out. If in fact a court can pay less money because GSA, 
who alone knows how to renegotiate a lease — Norton doesn’t know 
how to do that. 

Mr. Winstead. Right. 

Ms. Norton. Roth doesn’t know how to do that. Are you renego- 
tiating leases? And what are you talking about the Courts? What 
could they possibly tell you about renegotiating the rent down? 

Mr. Winstead. Madam Chair, we are — obviously, that was one 
of the things a year ago we said we would aggressively pursue. We 
have. In the last two years we have looked at some 60 leases. We 
have recommended 14 for renegotiation and we are proceeding to 
accomplish that. 

The reality is we have to have — you have to have consent, you 
have got to obviously have a fixed term that needs to be approved 
by the Courts. So we have to be party with them in terms of the 
rent commitments and the extent of the leases. But we are pushing 
hard on that, as directed by the Committee. 

Ms. Norton. So nothing has been renegotiated yet. 

Mr. Winstead. No. But we have 14 we are working on. 

Ms. Norton. That is outrageous, Mr. Winstead. I mean, you 
know, that one really escapes me altogether. 

Mr. Winstead. I will get back to this Committee the details on 
all the leases that are currently 

Ms. Norton. What in the world is there — ^you know, once — ^you 
know, if my real estate agent tells me this is a way to save some 
money, let me renegotiate a lease, I am really not going to micro- 
manage him, because I don’t know what in the world I am doing. 
So I really can’t understand what the Courts have to do with sav- 
ing the taxpayers’ money by renegotiating leases pursuant to the 
policy of this Committee. 

Mr. Winstead. You are correct, we are the real estate agent for 
the Courts in this regard. We do need their consent to the long- 
term in terms of the fixed term commitments and the renegotiated 
lease, and we are going to push to close as many of these as we 
can. We have looked at 60; we have recommended 14, and it is an 
aggressive focus 

Ms. Norton. When were the 14 recommended? 

Mr. Winstead. Sorry? 

Ms. Norton. When did you recommend the 14? 

Mr. Winstead. My understanding is that we actually — 14 were 
recommended last year, in about September of last year, just about 
the end of last year. And we will report to 

Ms. Norton. I want you to submit those 14 to the Committee. 

Mr. Winstead. OK. I would be happy to. 

Ms. Norton. I want to know what you have recommended. 

Mr. Winstead. I will do that. 

Ms. Norton. I want to know what they are paying now, and I 
want to know what is holding them up. I mean, I just think, Mr. 
Winstead, this is quite outrageous. I am not sure that the Courts 
could tell you anything except a guesstimate on how long that they 
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would want to remain in the building. I also don’t know how they 
could do that without consulting with you. 

Mr. Winstead. And they are. It can’t be a unilateral action. 

Ms. Norton. And I don’t know why you would do anything but 
recommended to them something that I don’t think they would be 
in a position to rebut, how long you think they ought to be in there. 
And, meanwhile, who is carrying this are the taxpayers of the 
United States of America. And you haven’t renegotiated a single 
lease. 

Mr. Winstead. We are 

Ms. Norton. Now perhaps you understand our impatience. 

Mr. Winstead. I totally understand, and we will get you all 14 
leases. 

Ms. Norton. I would like to see the re-leases. I would like you 
to submit the re-leases within 10 days. I want to know where they 
are located, I want to know the state of the negotiation — when I 
say submit to me, I am talking about submitting them to the 
Chairman, obviously — and I want to know when — we want to know 
when you believe you can begin to negotiate. 

The reason I am so up in arms about this is let’s assume you get 
“permission,” whatever in the world that — here is permission to 
save me some money, OK. You get the permission. The hard part 
is renegotiating the lease, Mr. Winstead. I don’t want you to re- 
negotiate my lease if I am a party. So you are going to have to re- 
negotiate the lease, and, therefore, you know, the part on the other 
end just likes it just the way it is. And the only reason you are in 
a position to renegotiate at all is not because of the judges or the 
court, it is because a big player in every market is the GSA. 

So I am at a loss to understand why we are still carrying those 
leases when — not only those 14, but I want to know why there isn’t 
wholesale renegotiation of leases going on, at a minimum, to 
staunch the bleeding. 

Mr. Winstead. OK, Madam Chair, I will get you those leases. I 
mentioned that we presented 60 two years ago to the Courts. Fol- 
lowing their review, they have analyzed these 14 that they want 
to proceed on that meet their long-term needs, and I will get you 
the status of the 14. 

Ms. Norton. Thank you, Mr. Winstead. You know, and I want 
to go to heaven, but that is what has brought us to this level of 
frustration. 

Mr. Winstead. I understand. 

Ms. Norton. Because we always hear, of course we intend to do 
the right thing. But because we never get there, the cash register 
is running. I ain’t paying, but the taxpayers are paying, and we 
cannot, with a straight face, justify what is happening to our col- 
leagues in the Congress. 

I want to call a recess until Mr. Shuster returns, and that will 
be whenever he returns. 

The Committee stands in recess. 

Mr. Winstead. Thank you. 

[Recess.] 

Mr. Shuster. [Presiding] Sorry for that. Now I have a time con- 
straint on me that we have to be out of here at 1:15, so I am going 
to submit some questions to both of you that you might be able to 
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answer in writing, but I do have — I guess I only have time for one 
question. 

Judge Roth, I know you started to proceed with a space utiliza- 
tion study. My question is, and my concern is, how independent is 
it going to be? I guess the Federal Judiciary Center is going to do 
it. But I also understand — and tell me if I am correct — that the Ju- 
dicial Conference has to approve any report that they put out. 

That, to me, says that you might not approve it if it doesn’t come 
out the way you want to. I think it is important for any study to 
be done to let the study happen, and wherever the chips fall, they 
fall. So could you talk to me about that? Is that true, that the Judi- 
cial Conference is going to approve or potentially disapprove a re- 
port? 

Judge Roth. I don’t know, because it is not through my commit- 
tee that the study is being done. But we can get b^ack to you on 
that. 

Mr. Shuster. OK. I think that is — especially in light of also 
what we heard the GAO say that happened in some of those court- 
houses, some of the officials were disruptive. And it is a great con- 
cern that a study that comes out is not going to — that it doesn’t 
turn out the way you folks want it to, that you are going to have 
some influence on it. 

Judge Roth. Representative, let me clarify the question of the 
GAO study. We received the draft statement of facts from GAO and 
we sent them out to the interested courts where GAO had visited 
for the court’s comments. We got comments back, "that this is not 
what I said." We did not go around and ask who talked to GAO 
and who said what. We sent them the draft report and their re- 
sponse to us was "this isn’t what I said" or "this is only half of 
what I said." And that is what raised our concern about the GAO 
report. 

Mr. Shuster. OK, I was just informed that the Judiciary sent a 
letter to the GAO asking them who they spoke to. And in a situa- 
tion like this, 

Judge Roth. Well, that was because we were getting comments 
from the courts they visited saying, "we didn’t say this" and "no 
one here said this." So we were concerned. 

Mr. Shuster. All right. Well, again, to have an unbiased report 
means on both sides you have got to look at it, you have got to keep 
your hands off it to 

Judge Roth. I agree absolutely. 

Mr. Shuster. — as I said, where the chips fall, that is where they 
fall, and that is what is going to be so important. 

Now, the other thing I have a concern about the study is you are 
talking about it being completed in 2008. You know, we really need 
to see that thing sooner, because as we have made quite clear, 
there is a great concern about the amount of money that is being 
spent on courthouses that we have approved. 

There are courthouses, you know, one by one you can look at 
them and say — like San Diego, for instance, has got a tremendous 
increase in the number of cases and activity there. But you really 
need to look at the whole system that you have and do long-term 
strategic planning with the GSA to decide do you need to downsize 
in places, because in the 14 courthouses that they traveled to do 
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the study on the rent, I mean, there were many cases, as you heard 
Mr. Goldstein talk about, where you have courtrooms not being uti- 
lized. 

Judge Roth. Could I 

Mr. Shuster. Sure. 

Judge Roth. — say that in building a courthouse, it is necessary 
to build for the future, and our workload has grown, and the num- 
ber of judges has grown. There is, for instance, a judgeship bill that 
has not been passed, but that we hope will be passed. And if we 
build a courthouse which is absolutely full the day it is opened, 
with the growth of the courts, with new judges, with an increasing 
caseload, we will not have room to expand over the ten-year period. 

GSA and we agreed at a partnering session a couple of years ago 
that a courthouse should be built for the ten-year period from the 
date of completion, and that means that there will be more judges 
coming on board during that period in certain areas, and that we 
need to incorporate space in those courthouses for that. 

Now, for instance, there is a photograph in the GAO study of a 
future courtroom that is being used for storage space. What GAO 
doesn’t mention in the study is that the court closed down rented 
storage space elsewhere and brought those items into the court- 
house to store in what will become, five years down the pike, a 
courtroom. In the meantime, we stopped paying rent for storage 
space elsewhere, and are using that empty space now for the stor- 
age that we rented space for before. 

Mr. Shuster. And then we also talked about a courthouse that 
was 30 years old that is not being utilized. Again, that is why there 
is such a great need in a shorter period of time to get this space 
utilization study, because once — as I said to you before in conversa- 
tions, we know that there are courthouses that need to be built and 
we know there are courthouses that need to be expanded, but not 
all of them do. 

And we have got to look and learn like any organization, any 
business has to do, look at what they are doing, study it. We have 
to utilize it to the best of our abilities because it is the taxpayers’ 
dollars. You are not exempt from — the Judiciary, the Executive 
Branch, the Legislative Branch, none of us are exempt from doing 
our best with the Federal dollar, the taxpayers’ dollar. And, again, 
I don’t believe that has occurred, but it needs to occur. And that 
is the sticking point in all this. 

Judge Roth. The 30 year old courthouse in Baltimore was de- 
signed prior to the sdoption of the Design Guide. The four court- 
rooms that are not being used were designed by a judge who 
thought we could have little hearing rooms. They haven’t worked 
out, so we use them for storage space. The plan is now to take 
those four unusable small courtrooms and combine them into two 
usable courtrooms. 

Mr. Shuster. Well, again, my time has expired. As you can see 
from my time constraints here, we are utilizing this committee 
room. More things go on here than just — I don’t get to just have 
this committee room to myself, unfortunately, today. We will be 
talking to you. Again, I stress the need for that study to be done 
in a shorter amount of time and to look at sharing courtrooms for 
judges. So, with that, I 
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Judge Roth. Judge Tunheim would like to come and talk to you. 
He would be very happy to come and talk to you about that. 

[The information received follows:] 



Judiciary Staffing Formulas 


The judiciary calculates staffing requirements for the courts using scientifically-derived staffing 
formulas based on ffinctions and work requirements of the different court programs (appeals, 
district, bankruptcy, and probation/pretrial services). These staffing formulas are approved by the 
Judicial Conference of the United States and provide the judiciary with an objective means of 
determining the number of supporting personnel that are necessary to allow the judiciary to 
provide a consistent level of service to the bench, the bar, and the public, taking into consideration 
upward and downward changes in workload. These formulas assign a value in terms of work 
years necessary to perform various functions. Each formula generally has multiple factors in 
order to capture adequately the staffing required for any individual program. 

Around 1993, it became clear that court operations were becoming more efficient and the staffing 
formulas had not been updated to reflect the increased efficiency. Thus, beginning in FY 1994 the 
judiciary began using 84% of the full staffmg formula requirements as a target staffing level for 
the courts, until new staffing formulas could be developed. The judiciary continued to seek 
funding to achieve the 84% staffing target until FY 2001 when the judiciary implemented new 
staffing formulas for all court programs. These new staffmg formulas took into account new 
work requirements, the impact of automated systems on court operations, and other efficiencies 
introduced in the courts. In comparing the old and new staffing formulas, 100% of the new 
formula equated to about the same number of staff overall as 84% of the old formula, essentially 
validating the judiciary’s position on the number of staff needed to ensure the effective operation 
of the federal courts. These new staffing formulas then became the new basis for formulating the 
judiciary’s budget request to Congress and for space planning and other purposes. Since FY 
2001, we have continued to update our staffing formulas periodically to take into account the 
increased use of automated systems and other process improvements and efficiencies, 
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Mr. Shuster. I would love to engage in that conversation at 
length. 

Judge Roth. Great. Great. 

Mr. Shuster. Well, thank you all for being here. Commissioner, 
again, sorry we didn’t get a chance, but I will get written questions 
out to both of you, as well as other members of the Committee. But 
thank you for your testimony today. 

I would like to ask unanimous consent that the record of today’s 
hearing remain open until such time as our witnesses have pro- 
vided answers to any questions that may be submitted to them in 
writing and unanimous consent that during such time as the record 
remains open, additional comments offered by individuals or 
groups may be included in today’s record. Without objection, so or- 
dered. 

I would like to thank you again for being here today. And the 
Committee stands in adjournment. 

Judge Roth. Thank you. 

[Whereupon, at 1:22 p.m., the subcommittee was adjourned.] 
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What GAO Found 

The federal judiciary’s rent^ obligations to GSA for courthouses have 
increased from $780 million to $990 million or 27 percent from fiscal years 
2000 through 2005, after controlling for inflation— primarily due to a 
simultaneous net increase in space from 33.6 million to 39.8 million rentable 
square feet, a 19 percent increase nationwide. Much of the net increase in 
space was the result of new courthouses that the judiciary has taken 
occupancy of since 2000. According to the Administrative Office of the U.S. 
Courts (AOUSC), the judiciary’s workload has grown substantially and the 
number of court staff has doubled since 1985. Shell rent (the building with 
basic infrastructure) increased proportionately with square footage growth, 
but operational (utilities and general maintenance) and security costs grew 
disproportionately higher than square footage due to external factors, such 
as increasing energy costs and security requirements. Neither GSA nor the 
judiciary had routinely and comprehensively analyzed the factors causing 

rerdinOTeasesjmaWn^Uno^^ifficul^^^ieju^ciai^^manag^nCTeas^ 
The Approximate Share of Judiciary Rent Increases Attributable to Growth in the Net Square 
Footage and Other Factors (Fiscal Years 2000 through 2005) 
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Total; $210 million increase, adjusted for Inflation 
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The federal judiciary faces several challenges to managing its rental 
obligations, including costly new construction requirements, a lack of 
incentives for efficient space use, and a lack of space allocation criteria for 
appeals and senior judg^. First, building enhancements, such as three 
separate circulation patterns for judges, prisoners, and the public, and 
structural and architectural elements make courthouses among the most 
expensive federal facUities to construct in GSA’s inventory, often leading to 
higher rent payments. Second, the Judiciary has begun a rent validation 
effort intended to monitor GSA rent charges, but it does not address the lack 
of incentives for efficient space mmiagement at the circuit and district levels. 
An example of the inefficiencies that may result is in the Eastern District of 
Virginia, where the judiciary paid about $272,000 in 2005 to rent space for an 
appeeds judge in McLean, Virginia, in addition to paying for space designated 
for that judge in a nearby federal courthouse that the judiciary later used for 
alternative purposes. Finally, the lack of criteria for assigning courtrooms 
for appeals and senior judges can contribute to inefficiencies in the amount 
of space provided, which can result in higher rent payments. 

United States Government Accountability Office 
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Mr. Chairman, Ranking Democratic Member, and Members of the 
Subcommittee: 

Thank you for the opportunity to testify before you today on our work 
related to federal courthouse rents. Since the early 1990s, the General 
Services Administration (GSA) and the federal judiciary^ have undertaken 
a multibillion dollar courthouse construction initiative to address what the 
judiciary has identified as growing needs. According to the Administrative 
Office of the U.S. Courts (AOUSC), the Judiciary’s workload has grown 
substantially and the number of court staff has doubled since 1985. The 
judiciary pays over $900 million in rent annually to GSA to occupy court- 
related space, and this amount represents a growing proportion of the 
judiciary’s budget The rent payments, which by law approximate 
commercial rates, are deposited into GSA’s Federal Buildings Fund (FBF). 
With slightly over 20 percent of its budget allocated for rent payments, in 
December 2004, the judiciary requested a $483 million permanent, annual 
exemption from rent payments to GSA so that according to judiciary 
officials, the judiciary would not have to cut personnel to pay the rent. In 
denying the judiciary’s requested rent exemption, GSA noted that FBF was 
designed to encourage efficient space utilization by making agencies 
accountable for the space they occupy, and that it is unlikely GSA could 
obtain direct ^propriadons to replace lost FBF income. In Jime 2005, we 
testified^ that federal agencies’ rent payments provided a relatively stable, 
predictable source of revenue for FBF, but that this revenue has not been 
sufficient to finance both growing capital investment needs and the cost of 
leased space. In fact there have been several direct appropriations to FBF 
to cover this handing gap. We also found that previous rent exemptions, 
such as the one requested by the judiciary, hampered GSA’s ability to 
generate sufficient revenue for needed capital investment. You asked us to 
review the judiciary’s courthouse rent costs. 

Today my testimony will discuss (1) recent trends in the judiciary’s rent 
payments and square footage occupied; and (2) challenges that the 


' The federal judiciary is comprised of 94 judicial districts organized around state 
boundaries and grouped into 12 regional circuits, each of which has a United States Court 
of AB)eals. There is also a 13th Circuit, the Court of Appeals for the Federal Circuit, which 
has nationwide jurisdiction to hear appeals in specialized cases, such as those involving 
patent taws and cases decided by the Court of International Trade and the Court of Federal 
Claims. 

GAO, Courthouse Construction: Overview of Previous and Ongoing Work, GAO-05-838T 
(Washington, D.C.: June 21, 2005). 
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judiciary faces in managing its rent costs. My statement is based on our 
report that will also be released today In summary, we found the 
following: 

• About two-thirds of the judiciary’s $2 10 million rent increase from fiscal 
years 2000 through 2005 is attributable to a 19 percent increase in net 
square footage. The remaining increase is attributable to 
disproportionately high increases in security and operating costs. We also 
found that neither the judiciaiy nor GSA had routinely and 
comprehensively analyzed the factors influencing the rent increases. In the 
report released with this testimony, we recommended that the judiciary 
begin tracking and analyzing rent trends in order to improve its 
understanding and ability to manage its rent costs. The judiciary agreed 
that tracking trends is nece^ary, but said that the specific types of data 
we recommended would not be particularly useful for program planning, 
management, or budgeting purposes. 

• The judiciary faces several challenges to managing its rent costs including 
costly architectural and structural requirements for modem courthouses, a 
lack of incentives for efficient space use, and a lack of space allocation 
criteria for appeals and senior district judges. AOUSC also identified 
several challenges in addition to the ones we identified, including 
statutorily designated plac^ of holding court, the benefits to GSA and the 
Federal Buildings Fund of backfillmg courthouses with other courts, and 
inconsistencies in the funding stream for courthouse construction 
projects. In our report released with this testimony, we recommended that 
the judiciary establish incentives to encourage local decision makers to 
use space efficiently and improve its space allocation criteria in a number 
of ways. The judiciary disagreed that additional space allocation criteria 
are needed for appeals courts and senior judges, and said that it has 
already started updating its space allocation criteria related to 
technological advancements and plans to consider other changes in the 
future. 


Background 


Federal agencies, including the judiciary, that operate in facilities under 
the control and custody of GSA are required to pay rent for the space they 
occupy. Rent payments, which by law must approximate commercial 
rates, are deposited into the FBF, which is a revolving fund that GSA uses 


®GAO, Federal Courthmises: Rent Increases Due to New Space and Growing Energy and 
Security Costs Require Better Tracking and Management , GAO'06'613 (Washington, D.C.: 
June 22, 2006). 
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to provide a range of real property services, including maintenance, 
repairs, and alterations, to space occupied by federal agencies. GSA, 
through FBF, ©^courages federal agencies to be accountable for the space 
they use by requiring them to budget and pay for their own space 
requirements. A committee report accompanying the enactment of FBF 
noted that because each agency would have to budget for its space needs, 
doing so would promote more efficient and economical use of space by 
government agencies.* The judiciary’s rent payments represent roughly 15 
percent of all rent payments made into FBF, making it one of the two 
largest contributors.® 

On the basis of a rent pricing policy introduced in the late 1990s, the rent 
GSA charges is composed principally of shell rent, operating expenses, 
tenant improvements, and security costs. These components account for 
over 96 percent of the judiciary’s rent bill payments in fiscal year 2005. 

• The shell rent represents the cost of using the structure, base building 
systems, concrete floor, and basic wall and ceiling finishes and is the 
largest rent component, representing 60 percent of the judiciary’s annual 
rent bill payments in fiscal year 2005.® For most government-owned 
properties, shell rent does not represent the actual costs, but is based 
instead on comparable private sector commercial rents in the local 
commercial market. 

• Tenant improvements reflect customizing space for that tenant and can 
include private offices, special spaces, floor covering, doors, and 
wood finishes. The tenant is responsible for deciding how to finish the 
space beyond some basic minimum standards and thus has control over 
much of the cost. GSA officials have said that the judiciary has the highest 
costs for tenant improvement in its inventory because of the level of 
finishes needed in federal courthouses. Unlike the other rent components, 
tenant improvement costs are removed from the rent bill once the tenant 
has completely paid for them. 

• Operating costs — ^which cover cleaning; general maintenance; and heating, 
air conditioning, and other utilities — are set as part of the market appraisal 


*H.R. Rep. No. 92-989, at 3 & 4 (1972). 

®The other is the Depatment of Justice. 

^According to GSA, it uses shell rent proceeds to finance the cost of acquiring, repairing, 
altering, and operating buildings under the custody and control of GSA. 
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for the shell rent in owned space. But unlike the shell rent, operating costs 
are adjusted annually for inflation in between appraisals. 

Until fiscal year 2005, the judiciary paid Federal Protective Service (FPS) 
security c(»ts to GSA as part of its rent payment. Starting in fiscal year 
2005, however, the judiciary began paying these security costs directly to 
the Department of Homeland Security (DHS) after FPS was transferred to 
that department. However, since FPS security costs stiU exist, and they 
were an important part of rent for all of the other years we analyzed, we 
included these costs as if they were still part of annual rent bill payments 
for fiscal year 2005. 

Rent is also composed of several other components, including fees for 
parking, building joint use, antennas, and GSA’s Public Buildings Service. 
These other components comprised about 4 percent of the judiciary’s 
entire rent bill in fiscal year 2W5. 

The Judicial Conference of the United States (Judicial Conference) is the 
judiciary’s principal policy making body. The Judicial Conference works in 
coordination with AOUSC, which is responsible for administering the 
federal judiciary’s budget as well as performing other programmatic and 
administrative fonctions, such as paying the judiciary’s rent bill from its 
annual appropriations from Congress. Each circuit has a judicial council, 
which is composed of federal judges in that circuit, and the council has the 
authoriQf to determine the need for all space accommodation within its 
circuit. As such, the district, bankruptcy, and appeals courts occupy space 
in courthouses or lease space in other federal or private office buildings. 
The district courts are the trial courts of the federal court system, housing 
both district and magistrate judges. They occupy the most space within the 
federal judiciary. The district courts have jurisdiction to hear nearly all 
categories of federal cases, including both civil and criminal matters. The 
federal judiciary has exclusive jurisdiction over bankruptcy cases, which 
are overseen by bankruptcy Judges. The court of appeals from each circuit 
hears appeals from the district courts located within its boundaries, as 
well as appeals from decisions of federal administrative agencies. Figure 1 
illustrates the rentable square feet distribution within the federal judiciary. 
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Figure 1: Space Distribution within the Federal Judiciary in Fiscal Year 2005 



(27,6 million square feet) 

Source: GAO analysis of GSA data. 


Note: The remaining space is composed oi AOUSC, the Federal Public Defender’s Office, and other 
specialized federal courts. 


Increases in Square 
Footage and 
Operating and 
Security Costs have 
Driven Increases in 
the Judiciary’s Rent 
Bill from Fiscal Years 
2000 through 2005 


The federal judiciary’s rental obligations for federally owned and leased 
space have steadily risen from $780 million to $990 million, or 27 percent 
from fiscal years 2000 through 2005, after controlling for inflation using the 
Gross Domestic Product price index. During this period, the judiciary had 
a net increase in the amount of space it occupies, from 33.6 million to 39.8 
million rentable square feet, which is a 19 percent increase nationwide. 
About two-thirds of the rent increase is attributable to this increase in 
square footage. Among the components of rent, shell (the building with 
basic infrastructure) grew proportionately with the amount of net space 
added — about 19 percent. However, increases in operating costs (driven 
by increases in energy costs) and security costs grew disproportionately 
higher than the percentage of net space added, thus contributing to the 
overall increase in rent (see figure 2). The costs of tenant improvements 
(finishes such as carpeting) increased at a slower rate than the amount of 
net space added. AOUSC disagreed with our methods for attributing costs 
to the judiciary’s net growth in square footage. We continue to believe that 
our methods are sound. 
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Figure 2: The Approximate Share of Judiciary Rent increases Attributable to the Net 
Growth in Square Footage and Other Factors (Fiscal Years 2000 through 2005) 


Dollars in millions 



All rent components 
attributable to net increases 
in square footage 


Operating costs that 
exceeded net increases 
in square footage 

Security costs that 
exceeded net increases 
in square footage 


Total: $210 million IncrMse, adjusted for inflation 

Souroe: GAO analyeis of OSA data. 


Square footage and total rent growth occurred in all years, circuits, and 
courts (see figure 3). The judiciary’s rent increases have outpaced those of 
other agencies located in GSA space, largely because the federal 
judiciary’s square footage is growing faster than that of other agencies. 
However, the rate of operating cost growth was similar to that 
experienced by other agencies.^ 


^ Interagency comparisons regarding security costs are not possible since the methods used 
to secure federal courthouses differ from other agencies. 
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Figure 3: Percentage Net Change in Square Footage and Major Rent Bill Components, by Judicial Circuit, Fiscal Years 2000 
through 2005 



Sources: GAO analysis d GSA <lala and MapArt. 

Note; The Federal and District of Crrfumbia circuits were included in the aggregate statistics but are 
not listed in the map. 
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Much of the judiciaiy’s recent growth in net square footage was caused by 
the construction of new courthouses. New courthouses represent about 
8.8 million rentable square feet of new space that the judiciary has taken 
occupancy of since fiscal year 1998 (a larger timeframe than our rent trend 
data). According to judiciary officials, much of the judiciary’s growth and 
accompanying space-related needs have been the result of elevating 
workloads, such as increases experienced in civil case filings. The 
judiciary’s courthouse construction effort may continue. Before it imposed 
a moratorium in 2005, postponing new courthouse construction projects 
for two years, the judiciary indicated that it had 35 additional courthouse 
construction projects planned for fiscal years 2005 through 2009, 
estimated to cost billions of dollars. According to AOUSC, these projects 
will be subject to the judiciary’s new asset management planning process 
that will consider renovation and other ways to limit new construction. As 
of May 2006, no final decisions had been made. 

We found that neither the judiciary nor GSA had routinely and 
comprehensively analyzed the factors influencing the rent increases. This 
information could help the judiciary better understand the reasons behind 
its rent increases, make more informed space allocation decisions in the 
future, and identily errors in GSA’s billing. Furthermore, the lack of a fiill 
understanding of the reasons for increases in the judiciary rent, in our 
view, contributed to growing hostility between the judiciary and GSA- 
Conversely, GSA’s lack of full understanding of the reasons for the rent 
increases left it unable to justify them to the judiciary and other 
stakeholders, such as Congress. 


Judiciary Faces a 
Number of Challenges 
but Could Take 
Actions to Better 
Manage Its Future 
Rent Payments 


The federal judiciary faces several challenges to managing its rent costs 
including costly new construction requirements, a lack of incentives for 
efficient space use, and a lack of space allocation criteria for appeals and 
senior district judges. First, modem courthouses require structural and 
architectural elements that make them among the most costly types of 
federal space to construct. Chief among these elements are the three 
separate circulation patterns forjudges, prisoners, and the public that the 
U.S. Marshals Service requires for security (see figure 4). These 
construction costs necessitate rental rates under GSA’s pricing policy that 
are more expensive than the highest-quality office space in some markets, 
including Denver, Colorado; Phoenix, Arizona; ^d Seattle, Washington. 
This necessitates GSA using an approach for calculating rent charges that 
is based on the costs to construct the building — known as return on 
investment pricing — instead of an appraisal. The judiciary’s policy of 
providing one courtroom per district judge sets the number of courtrooms 
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needed in new federal courthouses and adds space requirements, 
consequently increasing rent payments. 
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Figure 4: Sample Courtroom and Associated Support Spaces That Were Based on Design Guide Criteria 
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Soufce: GAO 9>tf|yss ol (udloaiv data. 


The judiciary has initiated a rent validation effort, but it does not address 
the lack of incentives for efficient space use at the circuit and district 
levels. Because rent is paid centrally by AOUSC, circuits and districts have 
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few incentive to efficiently manage their space. An example of the 
inefficiencies that may result is in the Eastern District of Virginia, where 
the judiciary paid about $272,000 in 2005 to rent 4,600 square feet of office 
space for an appeals judge in McLean, Virginia, in addition to paying for 
4,300 square feet of chamber space originally designated for that judge in 
the Albert V. Biyan U.S. Courthouse in nearby Alexandria, Virginia. 
According to AOUSC, the judiciary has subsequently pursued alternative 
uses for this chamber space. 

During site visits, we observed multiple instances of imused or unassigned 
courtrooms, chambers, and support spaces. Although planning and 
building for future needs may limit alternative uses of space until it is 
occupied, some of this underutilization is the result of outdated criteria, 
which stipulated the existence of support areas, such as libraries, that in 
some cases are now rarely used. In most cases, this was because judicial 
officers are increasingly turning to electronic sources and research and 
keeping the limited number of books they need in their chambers. 
However, since the Design Guide provides space for law libraries, the 
districts we visited all had them (see figure 5). 


GAO-06-892T 



56 



in tfie Evo A. Deconcini Courthouse in Tucson, Arizona 


Source: GAO. 

Assigning space to appeals courts and senior district judges poses 
challenges due to a lack of criteria, which can lead to variation and 
inefficiencies and, thus, higher rent. Although the appeals court is required 
by law to hold court in specific locations, the statute does not indicate 
how much space it should occupy. For example, the judiciary plans to 
increase the space the appeals courts occupy by taking over former 
district courthouses in Richmond, Virginia, and Seattle, Washington, for 
appeals court use, even though the appeals courts conduct court there 
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once a month or le^ Circuit and district officials said that national 
criteria for managing the space allocated to the appeals courts and senior 
district judges could help limit the space assigned to them. In commenting 
on the report a^^ociated with this testimony, AOUSC also identified 
several challenges in addition to the ones we identified that we 
subsequently incorporated into the report but did not evaluate. These 
included statutorily designated places of holding court, the benefits to 
GSA and the Federal Buildings Fund in backfilling courthouses with other 
courts, and inconsistencies in the funding stream for courthouse 
construction projects. 


RcCOmniCndatiOIlS made the following five recommendations to the judiciary in our report 

associated with this testimony® in order to help the federal judiciary better 
understand and manage rent costs: 

1 . Work with GSA to track rent and square footage trend data on an 
annual basis for the following factors: 

• rent component (shell rent, operations, tenant improvements, and 
other costs) and security (paid to the Department of Homeland 
Security); 

• Judicial function (district, appeals, and bankruptcy); 

• rentable square footage; and 

• geographic location (circuit and district levels). 

This data will allow the Judiciary to create a better national understanding 
of the effect that local space management decisions have on rent and to 
identify any mistakes in GSA data. 

2. Work with the Judicial Conference of the United States to improve the 
way it manages its space and associated rent costs. 

A Create incentives for districts/circuits to manage space more 
efficiently. These incentives could take several forms, such as a 
pilot project that that charges rent to circuits and/or districts to 
encourage more efficient space usage. 
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B. Revise the Design Guide to establ^h criteria for the number of 
^peals courtrooms and chambers and the space allocated for 
senior district judges and make additional improvements to space 
location standards related to technological advancements (e.g., 
libraries, court reporter space, and staff efficiency due to 
technology) and decrease requirements where appropriate. 


Agency Comments 


We provided a draft of the report that is being released today® to GSA and 
AOUSC for official review and comment and received written comments 
from both. GSA j^eed with the thrust of the report and concurred with 
our recommendations, but expressed one concern. GSA felt it was more 
aware of the reasons for rent increases than our draft portrayed. In 
commenting on the report associated with this testimony, AOUSC said 
that it does not believe tracking the data recommended by GAO would be 
useful — we disagree with this assessment. AOUSC also said it is already 
implementing incentives and updating its criteria, however the actions it 
identified do not fully address our recommendations. For a more thorough 
discussion of the agency comments, see the report associated with this 
testimony.*® 


Scope and 
Methodology 


We conducted our work from May 2005 to May 2006 in accordance with 
generally accepted government auditing standards. During our work, we 
analyzed nationwide judiciary rent data generated from GSA’s billing data, 
reviewed laws and the regulation related to FBF and GSA’s rent pricing 
process and policies, and reviewed the U.S. Courts Design Guide and 
other Judiciary rent planning documents. Additionally, we conducted site 
visits at federal courthouses in the following districts: Arizona, Eastern 
Virginia, Maryland, Nebraska, Rhode Island, and Western Washington. We 
selected Arizona, Nebraska, Rhode Island, and Western Washington 
because they were in districts that experienced large overall rent increases 
from fiscal years 2000 through 2005 and were geographically dispersed. 

We also visited Maryland and Eastern Virginia court facilities while we 
were designing this audit and included them in the review because they 
contained a new courthouse, a renovated courthouse, and a courthouse 
that was targeted for replacement. The findings from these courthouse 
visits can not be generalized to the population of federal courthouses 
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nationwide. We interviewed district, magistrate, and bankruptcy judges; 
officials from the AOUSC, which is the judiciary’s administrative agency; 
clerks, circuit executives, and other representatives from U.S. circuit and 
district courts with authority over space and facilities; GSA officials in 
headquarters and the regions; and other real property management 
experts. We determined that the rent data were sufficiently reliable for the 
purposes of our review. 


GAO Contacts and 
Staff 

Acknowledgements 


Mr. Chairman and members of the Subcommittee, this concludes my 
prepared statement, I would be pleased to respond to any questions that 
you or the other Members of the Subcommittee may have. 


For further information about this testimony, please contact me at (202) 
512-2834 orgoldsteinm@gao.gov. Keith Cunningham, Randy DeLeon, Bess 
Eisenstadt, Brandon Haller, Grant Mallie, Susan Michal-Smith, Joshua 
Ormond, Elizabeth Repko, David Sausville, and Gary Stofko made key 
contributions to this statement. 


(543176) 


Page IS 


GAO-06-892T 




60 


1 

1 United States Government Accountability Office | 

GAO 

Report to Congressional Requesters I 

June 2006 

FEDERAL 

COURTHOUSES 


Rent Increases Due to 
New Space and 
Growing Energy and 
Security Costs Require 
Better Tracking and 
Management 


G A 0 

* integrity * Reliability | 

1 GAO-06-613 1 




61 


Contents 


Letter 

Results in Brief 

Background 

Increases in Square Footage and Operating and Security Costs 

Have Driven Increases in the Judiciary’s Rent BiU from Fiscal 

Years 2000 through 2005 

Judiciary Faces a Number of Challenges but Could Take Actions to 
Better Manage Its Future Rent Payments 

Conclusions 

Recommendations 

Agency Comments and Our Evaluation 

1 

3 

6 

10 

21 

38 

39 

40 

Appendix I 

Scope and Methodology 

44 

Appendix II 

Comments from the General Services Administration 

46 

Appendix III 

Comments from the Administrative Office of the U.S. 



Courts 

48 


GAO Comments 

81 

Appendix IV 

GAO Contact and Staff Acknowledgments 

102 

Related GAO Products 


103 

Table 

Table 1; Newly Constructed Federal Courthouses Occupied since 
Fiscal Year 1998 

14 


Pagei 


GAO-06-613 Federal Courthouses 



62 


Figures 

Figure 1: Space Distribution within the Federal Judiciary in Fiscal 

Year 2005 9 

Figure 2: Change in Judiciary Rent and Rentable Square Footage 

(Fiscal Years 2000 through 2005) 1 1 

Figure 3: The Approximate Share of Judiciary Rent Increases 

Attributable to Net Growth in Square Footage and Other 
Factors (Fisctd Years 2000 through 2005) 12 

Figure 4: Percentage Change in Square Footage and Major Rent Bill 
Components, by Judicial Circuit, Fiscal Years 2000 
through 2005 17 

Figure 5: Sample Courtroom and Associated Support Spaces That 

Were Based on Design Guide Criteria 23 

Figure 6: The Atrium in the Sandra Day O’Conner U.S. Courthouse, 

Phoenix, Arizona 24 

Figure 7: Storage Space in the Seattle Courthouse That Was 

Planned for Conversion into a District Courtroom 28 

Figure 8: Unassigned Chamber Suites Used by Visiting Judges in 

the Arizona District 30 

Figure 9; Special Proceedings Courtroom in the Sandra Day 

O’Conner U.S. Courthouse in Phoenix, Arizona 32 

Figure 10: Senior District Judge Courtroom in the Union Station 

Courthouse in Tacoma, Washington 37 


Pageii 


GAO-06-613 Federal Courthouses 



63 


Abbreviations 

AOUSC Administrative Office of the United States Courts 

DHS Department of Homeland Security 

FBF Federal Buildings Fund 

FPS Federal Protective Service 

GSA General Services Administration 

ROI return on investment 


This is a work of the U.S. government and is not subject to copyright protection in the 
United Slates. It may be reproduced and distributed in its entirety without further 
permission from GAO. However, because this work may contain copyrighted images or 
other material, permission from the copyright holder may be necessary if you wish to 
reproduce this material separately. 


P^e iii 


6AO-06-613 Federal Courthouses 



64 


i 

^ 1 . GAO 

J^^^J Jj^^A^untabMity * Integrity * Reliability 

United States Government Accountability Office 
Washington, DC 20548 


June 20, 2006 

The Honorable Don Young 
Chairman 

The Honorable James Oberstar 

Ranking Democratic Member 

Committee on Transportation and Infrastructure 

House of Representatives 

The Honorable BUI Shuster 
Chairman 

The Honorable Eleanor Holmes Norton 
Ranking Democratic Member 
Subcommittee on Economic Development, Public 
Buildings, and Emergency Management 
Committee on Transportation and Infrastructure 
House of Representatives 

Since the early 1990s, the General Services Administration (GSA) and the 
federal judiciary’ have undertaken a multibillion dollar courthouse 
construction initiative to address what the judiciary has identified as 
growing needs. According to the Administrative Office of the U.S. Courts 
(AOUSC), the judiciary’s workload has grown substantially and the 
number of court staff has doubled since 1985. The judiciary pays over $900 
million in rent annually to GSA to occupy space for court-related 
purposes, and this amount represents a growing proportion of the 
judiciary’s budget. The rent payments, which by law approximate 
commercial rates, are deposited into GSA’s Federal Buildings Fund (FBF). 
With slightly over 20 percent of its budget allocated for rent payments, in 
December 2004, the judiciary requested a $483 million permanent, annual 
exemption from rent payments to GSA so that, according to judiciary 
officials, they would not have to reduce personnel to pay the rent. In 
denying the judiciary’s requested rent exemption, GSA noted that FBF was 


^The federal judiciary is comprised of 94 judicial districts organized around state 
boundaries and grouped into 12 regional circuits, each of which has a United States Court 
of Appeals. There is also a I3th Circuit, the Court of Appeals for the Federal Circuit, which 
has nationwide jurisdiction to hear appeals in specialized cases, such as those involving 
patent laws and cases decided by the Court of International Trade and the Court of Federal 
Claims. 
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designed to encourage efficient space utilization by making agencies 
accountable for the space they occupy, and that it is unlikely GSA could 
obtain direct appropriations to replace lost FBF income. 

In June 2005, we testified^ that federal agencies’ rent payments provided a 
relatively stable, predictable source of revenue for FBF, but that this 
revenue has not been sufficient to finance both growing capital investment 
needs and the cost of leased space. We also found that previous rent 
exemptions, such as the one requested by the judiciary, hampered GSA’s 
ability to generate sufficient revenue for needed capital investment. To 
address its budget- and space-related concerns, in 2004, the judiciary 
placed a 2-year moratorium on new capital courthouse projects, which is 
planned to be lifted at the end of fiscal year 2006. The judiciary said that it 
is pursuing and implementing cost-containment initiatives through a 
number of strategies associated with the moratorium. For example, the 
judiciary is reviewing its design standards for new courthouses that could 
lead to rent reductions, and it has initiated a new asset management 
planning process that it expects to use to select less costly renovations 
over building new courthouses on future projects. We have not evaluated 
these measures. In addition, no new projects were included in the 
President’s fiscal year 2007 budget submission to Congress. On the basis of 
a request by the House Committee on Transportation and Infrastructure’s 
Subcommittee on Economic Development, Public Buildings, and 
Emergency Management, the judiciary has recently initiated a detailed 
study of courtroom use. The Federal Judicial Center, the research arm of 
the federal judiciary, plans to conduct this study. Federal Judicial Center 
officials met with GAO staff on April 18, 2006, to discuss the study. 

You asked us to review the judiciary’s courthouse rent costs. Accordingly, 
we identified (1) recent trends in the judiciary’s rent payments and square 
footage occupied and (2) challenges that the judiciary faces in managing 
its rent costs. To address these objectives, we analj^ed nationwide 
judiciary rent data generated from GSA’s bUling system, reviewed laws tmd 
the regulation related to FBF and GSA’s rent pricing process and policies, 
and reviewed the U.S. Courts Design Guide and other judiciary rent 
planning documents. Additionally, we toured federal courthouses in the 
following districts: Arizona, Eastern Virginia, Maryland, Nebraska, Rhode 
Island, and Western Washington. We selected Arizona, Nebraska, Rhode 


^GAO, Courthouse Construction: Overview of Previous and Ongoing Work, GAO-05-838T 
(Washin^on, D.C.; June 21, 2005). 
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Island, and Western Washington becaxise they were districts that 
experienced lai^e overall rent increases from fisc^ years 2000 through 
2005 and were geographically dispersed. We also visited Maryland and 
Eastern Virginia court facilities while we were designing this audit and 
included them in the review because they contained a new courthouse, a 
renovated courthouse, and a courthouse that was targeted for 
replacement. Ihe findings from these courthouse visits cannot be 
generalized to the population of federal courthouses nationwide. We 
interviewed district, magistrate, and bankruptcy judges; officials from 
AOUSC, which is the judiciary’s administrative agency; clerks, circuit 
executives, and other representatives from U.S. circuit and district courts 
with authority over space and facilities; GSA officials in headquarters and 
the regions; and other real property management experts. We determined 
that the rent data were sufficiently reliable for the purposes of our review. 
We conducted our work from May 2005 to May 2006 in accordance with 
generally accepted government auditing standards. Appendix I contains 
additional information on our scope and methodology. 


Results in Brief 


The federal judiciary’s rental obligations for federally owned and leased 
space have steadily risen from $780 million to $990 million, or 27 percent 
from fiscal years 2000 through 2005, after controlling for inflation. During 
this period, the judiciary had an increase in the amount of space it 
occupies, from 33.6 million to 39.8 million rentable square feet, which is a 
19 percent increase nationwide. About two-thirds of the rent increase is 
attributable to this net increase in square footage, much of which was 
caused by the construction of new courthouses. Among the components of 
rent, shell (the building with basic infrastructure) grew proportionately 
with the amount of net space added — about 19 percent. However, 
increases in operating costs (driven by increases in energy costs) and 
security costs grew disproportionately higher than the percentage of net 
space added, thus contributing to the overall 27 percent increase in rent. 
The costs of tenant improvements (finishes such as carpeting) increased at 
a slower rate than the amount of net space added. Square footage and total 
rent growth occurred in all years, circuits, and courts. The judiciary’s rent 
increases have outpaced th(^e of other agencies located in GSA space, 
largely because the federal judiciary’s square footage is growing faster 
than that of other agencies. However, the rate of operating cost growth 
was similar to those experienced by other agencies.* We found that neither 


^Interagency comparisons regarding security costs are not possible since the methods used 
to secure f^eral courthouses differ from other agencies. 
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the judiciary nor GSA had routinely and comprehensively analyzed the 
factors influencing the rent increases. To improve the judiciary’s 
understanding of its rent costs, we are recommending that the judiciary 
coordinate with GSA to analyze its rent trends and factors causing any 
changes on an annual basis. 

The federal judiciary faces several challenges to managing its rent costs 
including cc«tly new construction requirements, a lack of incentives for 
efficient space use, and a lack of space allocation criteria for appeals and 
senior district judges. First, modem courthouses require stmctural and 
architectural elements that make them among the most costly types of 
federal space to constmct. Chief among these elements are the three 
separate circulation patterns forjudges, prisoners, and the public that the 
U.S. Marshals Service (Marshals Service) requires for security. These 
construction costs necessitate rental rates under GSA’s pricing policy that 
are more expensive than the highest-quality office space in some markets, 
including Denver, Colorado; Phoenix, Arizona; and Seattle, Washington. 
The judiciary’s policy of providing one courtroom per district judge sets 
the number of courtrooms needed in new federal courthouses and adds 
space requirements, consequently increasing rent payments. Second, a 
rent validation effort the judiciary began recently does not address the 
lack of incentives for efficient space use at the circuit and district levels. 
Because rent is paid centrally by AOUSC, circuits and districts have few 
incentives to efficiently manage their space. An example of the 
inefficiencies that may result is in the Eastern District of Virginia, where 
the judiciary paid about $272,000 in 2005 to rent 4,600 square feet of office 
space for an appeals judge in McLean, Virginia, in addition to paying for 
4,300 square feet of chamber space originally designated for that judge in 
the nearby Albert V. Bryan U.S. Courthouse in Alexandria, Virginia. 
According to AOUSC, the judiciary has pursued alternative uses for this 
chamber space. 

During site visits, we observed multiple instances of unused or unassigned 
courtrooms, chambers, and support spaces. Some of this undemtilization 
is the result of outdated criteria, which stipulated the existence of support 
areas, such as libraries, that in some cases are now rarely used. Lastly, 
assigning space to appeals courts and senior district judges poses 
challenges due to a lack of criteria, which can lead to variation and 
inefficiencies and, thus, higher rent. Although the appe^ court is required 
by law to hold court in specific locations, the statute does not indicate 
how much space it should occupy. For example, the judiciary plrnis to 
increase the space the appeals courts occupy by taking over former 
district courthouses in Richmond, Virginia, and Seattle, Washington, for 
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appeals court use, even though the appeals courts conduct court there 
once a month or less. We are recommending that the judiciary establish 
incentives for more ^cient space use at the circuit and district levels, 
establish criteria for the number of appeals court and senior district Judge 
courtrooms and chambers, and revisit its space allocation criteria related 
to technolo^cal advancements. 

We provided a draft of this report to GSA and AOUSC for review and 
comment GSA agreed generally with the thrust of the report and 
concurred with our recommendations, but said that it was more aware of 
the reasons for rent increases than our draft portrayed (see appendix 11). 
AOUSC strongly disi^eed with the findings and recommendations in the 
draft report. For example, AOUSC smd that our objectives did not focus 
on important issues, such as increases in the judiciary’s workload and the 
appropriateness of GSA rent pricing policy. These issues fell outside the 
scope of our review. In addition, AOUSC questioned our methodology for 
attributing two-thirds of the judiciary’s rent increase to net increases in 
square footage, however, we continue to believe that our methodology is 
sound and a discussion of the reasons is contained at the end of this letter 
and in comment 4 of appendix III. In commenting on our draft report, 
AOUSC also identified several challenges in addition to the ones we 
identified that we subsequently incorporated into the report but did not 
evaluate. These included statutorily designated places of holding court, the 
benefits to GSA and the Federal Building Fund of retaining old 
courthouses with other courts, and inconsistencies in the funding stream 
for courthouse construction projects. In addition, we added context from 
the judiciary’s perspective in other areas and made technical changes in 
response to AOUSC’s comments. While important, these changes did not 
impact our overall findings, conclusions, or recommendations. See 
appendix III for AOUSC’s letter and our comments. 

With regard to our recommendations, AOUSC said that tracking trends is 
necessary, but that the specific types of data recommended would not be 
particularly useful. AOUSC also said that it is in the process of creating 
incentives by establishing an annual budget cap for space rent costs, but 
no fined decisions on the structure or level of the caps have been made. 
AOUSC disagreed that additional space allocation criteria are needed for 
appeals courts and senior district judges, but said that it has already 
started updating its space allocation criteria related to technology and 
plans to consider other changes in the future. We believe additional 
criteria for the appeals court and senior district judges are needed because 
the appeals courts’ portion of the judiciary’s square footage and rent bill is 
growing, and exclusive courtroom space is provided for senior district 
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judges with limited caseloads, AOUSC also noted concerns about 
obtaining needed data from GSA to manage its rental obligations; we agree 
that cooperation from GSA is important. 


Background 


Federal agencies, including the judiciary, that operate in facilities under 
the control and custody of GSA are required to pay rent for the space they 
occupy. Rent payments, which by law must approximate commercial 
rates, are deposited into FBF, which is a revolving fund that GSA uses to 
provide a range of real property services, including maintenance, repairs, 
and alterations, to space occupied by federal agencies. GSA, through FBF, 
encourages federal agencies to be accountable for the space they use by 
requiring them to budget and pay for their own space requirements. A 
committee report accompanying the enactment of FBF noted that because 
each agency would have to budget for its space needs, doing so would 
promote more efficient and economical use of space by government 
agencies.* The judiciary’s rent payments represent roughly 15 percent of 
all rent payments made into FBF, making it one of the two largest 
contributors.* Over the last 20 years, we have compiled a large body of 
work on courthouse construction and federal real property that focused 
primarily on the need to better manage courthouse costs, planning, and 
courtroom use. A list of GAO reports related to federal real property and 
federal courthouses appears at the end of this report. 

On the basis of a rent pricing policy that was fully implemented in fiscal 
year 2000, the rent GSA charges is composed principally of shell rent, 
operating expenses, tenant improvements, and security costs. These 
components account for over 96 percent of the judiciary’s rent bill 
payments in fiscal year 2005. The shell rent represents the cost of using the 
structure, base building systems, concrete floor, and basic wall and ceiling 
finishes and is the largest rent component, representing 60 percent of the 
judiciary’s annual rent bill payments in fiscal year 2006.” For most 
government-owned properties, shell rent does not represent the actual 
costs, but is based instead on comparable private sector commercial rents 
In the local commercial market. GSA updates the shell rent rates every 5 


‘H.R. Rep. No, 02-989, at a & 4 (1972), 

“The Department of Justice is the other largest contributor. 

^According to GSA, it uses shell rent proceeds to finance the cost of acquiring, repairing, 
altering, and operating buildings under the custody and control of GSA 
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years on the basis ot a commercial market real estate appraisal. GSA 
officials said that because the specialized courthouse finishes are paid tor 
separately as tenant improvements, the remaining shell is comparable with 
other highujuallty office space. In areas where there is no commercial real 
estate market to use in developing an appraisal or where the appraisal 
does not provide a fair return on GSA’s capital investment, GSA applies a 
return on investment (EOI) pricing model. ROI pricing uses a cost 
recovery approach based on the cost to design and constract the building, 
plus a GSA fee spread over a 26-year period. GSA officials indicated that 
the ROI approach is primarily used for border-related facilities and that 
less than 1 percent of GSA’s non judiciary facilities are priced using ROI. 

In government-leased space, GSA passes the actual lease costs directly to 
the tenant, plus a GSA management fee. Regardless of how GSA prices it, 
the tenant agency is responsible for paying shell rent for as long as it 
occupies the facility. 

In both owned and leased space, tenant improvements reflect customizing 
space for that tenant and can include private offices, special type spaces, 
floor covering, doors, and wood finishes. The tenant is responsible for 
deciding how to finish the space beyond some basic minimum standards 
and thus has control over much of the cost. GSA officials have said that 
the judiciary has the highest costs for tenant improvements in its inventory 
because of the level of finishes needed in federal courthouses. Unlike the 
other rent components, tenant improvement costs are removed from the 
rent bill once the tenant has completely paid for them. 

Rental rates for operating costs— which cover cleaning, general 
maintenance, heating, air conditioning, and other utilities — are set as part 
ot the market appraisal for the shell rent in owned space. But unlike the 
shell rent, operating costs are adjusted annually for inflation in between 
appraisals. In leased spaces and some owned locations, GSA passes the 
actual operating costs directly to the tenant, plus a GSA fee to recoup the 
expenses incurred. 

The Marshals Service provides security services to judges, courts staff, and 
the public inside courthouses, and the Federal Protective Service (FPS) 
generally protects the exterior of courthouses. Until fiscal year 2006, the 
judiciary paid security costs to GSA as part of its rent payment. Starting in 
fiscal year 2005, however, the judiciary began paying FPS security costs 
directly to the Department of Homeland Security (DHS) after FPS’s 
transfer to that department. However, since FPS security costs still exist, 
and they were an important part of rent for all of the other years we 
analyzed, we included these costs as if they were still part of annual rent 
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bill payments for fiscal year 2005. Rent is also composed of several other 
components, including lees for parking, building joint use (e.g. , cafeterias 
and daycare centers), antennas, and GSA’s Public Buildings Service. These 
other components comprised about 4 percent of the judiciary’s entire rent 
bill in fiscal year 2005. 

It is GSA’s policy that all space assignments in its inventory have an 
occupancy agreement between GSA and the tenant agency that explains 
the financial terms and conditions of the occupancy, as well as the years of 
occupancy. According to GSA, the occupancy agreement provides the 
tenant with a preview of total rent charges prior to construction of a 
facility and can act as a rent planning mechanism. GSA tenants, including 
the judiciary, can appeal a rent charge for a bill if they think that GSA may 
have made a mistake or misapplied its rent policy. GSA said that formal 
rent appeals are rare. GSA officials said that they do not track informal 
appeals because they are resolved locally. For example, the District of 
Rhode Island is currently informally challenging its appraised rate for the 
Federal Building U.S. Courthouse and the a4jacent J.O. Pastore Federal 
Building but this has not yet risen to the level of a fomial challenge. 

The Judicial Conference of the United States (Judicial Conference) is the 
judiciary’s principal policy making body. The Judicial Conference works in 
coordination with AOUSC, which is responsible for administering the 
federal judiciary’s budget as well as performing other programmatic and 
administrative functions, such as paying the judiciary’s rent bill from its 
annual appropriations from Congress. Each circuit has a Judicial council, 
which is composed of federal judges in that circuit, and the council has the 
authority to determine the need for all space accommodation within its 
circuit. As such, the district, bankruptcy, and appeals courts occupy space 
in courthouses or lease space in other federal or private office buUdlngs. 
The district courts are the trial courts of the federal court system, housing 
both district and magistrate judges. They occupy the most space within the 
federal judiciary. The district courts have jurisdiction to hear nearly all 
categories of federal cases, including both civil and criminal matters. The 
federal judiciary has exclusive jurisdiction over bankruptcy cases, which 
are overseen by bankruptcy Judges. The court of appeals from each circuit 
hears appeals from the district courts located within its boundaries, as 
well as appeals from decisions of federal administrative agencies. Figure 1 
illustrates the rentable square feet distribution within the federal judiciary. 


GAO-06-613 Federal Courthouses 



72 


Figure 1 : Space Dieb-ibution wibiin the Federal Judiciary in Fiscal Year 2005 



(27.6 million square feet) 

Source: QAO antfysis ol QSA dale. 

Note: The remaining space is compost of AOUSC, the Federal Public Defender’s Office, and other 
specialized federal courts. 

The judiciary and GSA are responsible for managing the multibillion-doUar 
federal courthouse construction program, which is designed to address 
the judiciary’s long-term facility needs. AOUSC works with the nation’s 94 
judicial districts to identify and prioritize needs for new and e3q)anded 
courthouses. Since fiscal year 1996, AOUSC has used a 5-year plan to 
prioritize new courthouse construction projects, taking into account a 
court’s need for space, security concerns, growth injudicial appointments, 
and operational inefficiencies that may exist. The Design Guide specifies 
the judiciary’s criteria for designing court facilities and sets the space and 
design standards that GSA uses for courthouse construction and 
renovation. First published in 1991, the Design Guide has been revised 
several times to address economic constraints, functional requirements, 
and other issues, and the guide is currently undergoing another revision. 
Any significant deviation from the Design Guide’s standards must be 
approved by the appropriate circuit council — a group of judges within a 
circuit — and reported to Congress. 
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Increases in Square 
Footage and 
Operating and 
Security Costs Have 
Driven Increases in 
the Judiciary’s Rent 
Bill from Fiscal Years 
2000 through 2005 


The federal judiciary’s rental obligations for federally owned and leased 
space have steadily risen from $780 million to $990 million, or 27 percent 
from fiscal years 2000 through 2005, after controlling for inflation. During 
this time, the judiciary had a net increase in the amount of space it 
occupies nationwide of 6.2 million rentable square feet, from 33.6 million 
to 39.8 million rentable square feet— a 19 percent increase. The judiciary’s 
rent increases have outpaced those of other agencies located in GSA 
space, largely because the judiciary's square footage is growing taster than 
that of other agencies. According to AOUSC, the judiciary’s workload has 
grown substantially and the number of court staff has doubled since 1985. 

In analyzing the increases in rent, it is useful, for purposes of comparison, 
to consider that percentage increases in rent would occur proportionally 
with percentage increases in net space added. In other words, holding all 
factors constant, a net increase in space of 19 percent would logically be 
accompanied by a 19 percent increase in rent. Although several factors 
make it difficult to predict rent increases, comparisons with percentage 
increases in net space provide a frame of reference to better understand 
changes in rent from a prior period. As such, in analyzing the individual 
components of the actual rent increases the judiciary experienced, we 
found that shell rent, which includes the building with basic infrastructure, 
grew proportionately with the percentage of net space added— 19 percent. 
However, operating and security costs grew disproportionately more than 
net space added. Operating costs grew 45 percent during this period and 
security costs grew 134 percent. On the basis of discussions with GSA, the 
private sector, and our review of industry data, we concluded that the 
primary reasons for this growth are, in the case of operating costs, 
significant spikes in recent years in energy costs, and, in the case of 
security, the increased emphasis on security needs in the aftermath of the 
September 11, 2001, terrorist attacks. Figure 2 shows the percentage 
increase in net rentable square feet between fiscal years 2000 and 2005 
compared with the percentage increase in rent. Figure 3 shows that about 
two-thirds of the rent increase is attributable to the 19 percent increase in 
net square footage, and that the other one-third was caused by operating 
and security costs that grew disproportionately more than square footage. 
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Figure 2: Change in Judiciary Rent and Rentable Square Footage (Fiscal Years 2000 
through 2005) 


Percentage increase 
30 



Fiscal year 

— — • Total rent costs, adjusted tor inflation 
Rentable square leel 
Source: <3AO analysis ot QSA clata. 
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Figure 3: The Approximate Share of Judiciary Rent Increases Attributable to Net 
Growth in Square Footage and Other Factors (Fiscal Years 2000 through 2005) 


Dollars in millions 



Sourcs; QAO an^ysi$ ol QSA data. 


All rent components 
attributable to net increases 
in square footage 


Operating costs that 
exceeded net Increases 
in square footage 


Security costs that 
exceeded net increases 
in square footage 


In commenting on our draft report, AOUSC disagreed with our methods 
for attributing costs to the judiciary’s net growth in square footage. We 
believe that our methods are sound. Our analysis is based on a calculation 
of rent data trends rooted in the basic mathematical logic that a net 
increase in square footage will lead to additional rent charges associated 
with that space (see comment 4 in app. III). 


N6W CourthouS6S Hav6 The construction of new courthouses accounts for much of the new space 
Added Considerable added by the judiciary in recent years. New courthouses represent about 

Amounts of Space in million rentable square feet of new space that the judiciary has taken 

Recent Years occupancy of since fiscal year 1998, which represents a larger timeframe 

than our rent trends data’ According to Judiciary officials, much of the 
judiciary’s growth and accompanying space-related needs have been the 
result of elevating workloads, such as increases experienced in civil case 
filings. For example, AOUSC said that appeals filings have increased 66 
percent, civil filings (district) have increased 29 percent, criminal filings 


We use different time periods to show that the courthouse construction period extended 
beyond our trend analysis and to avoid methodological problems involving partis year 
occupancy. 
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(district) have increased 44 percent, bankruptcy filings have increased 118 
percent, persons under supervision have increased 40 percent, total judges 
have increased 25 percent, and total court support staff has increased 46 
percent from 1990 to 2006. Accordingly, judiciary officials stated that the 
additional space the courts have added, often through construction of new 
courthouses, was essential in accommodating the creation of new 
judgeships. Furthermore, judiciary officials have said this growth has also 
resulted in the need for ancillary space for court support staff 

Table 1 lists the names and associated rentable square feet of the 
courthouses that the judiciary has taken occupancy of since 1998. New 
courthouses do not account tor all of the judiciary’s new space. The 
judiciary has added other space and, in some cases, does not return old 
courthouses to GSA for disposal. In our site visits to districts with newly 
constructed courthouses, we found that the judiciary tended to retain the 
old district courthouse, although usually tor other purposes. For example, 
in Phoenix and Tucson, Arizona, the bankruptcy court took over the old 
district courthouses after the district court moved into the new 
courthouse. In Seattle, Washington, and Richmond, Virginia, the appeals 
couils plan to take over the old district court after the district court moves 
to the new courthouse. Among the courthouses we visited, only in Omaha, 
Nebraska, did the federal judiciary permanently vacate the old location of 
the federal court when it moved to the newly constructed Hruska 
Courthouse. In that instance, the judiciary more than doubled its overall 
square footage when it moved out of a multiple-agency federal building 
into the new courthouse. 
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Table 1 : Newly Constructed Federal Courthouses Occupied since Fiscal Year 1998 

Federal courthouse 

Construction completed 


City and state 

(fiscal year) 

feet 

Quentin N. Burdick United States Courthouse 

Faigo, North Dakota 

1998 

84,313 

U.S. Courthouse and Federal Building 

Ft. Myers. Florida 

1998 

102,201 

Howard H. Baker Jr. U.S. Courthouse 

Knoxville, Tennessee 

1998 

200,563 

Robert C. Byrd and U.S. Courthouse 

Charleston, West Virginia 

1998 

209,808 

Sam M. Gibbons U.S. Courthouse 

Tampa, Florida 

1998 

307,671 

Charles Evans Whittaker Courthouse 

Kansas City, Missouri 

1998 

470,718 

John Joseph Moakley U.S. Courthouse 

Boston, Massachusetts 

1998 

506,602 

Robert C. Byrd Federal Building and Courthouse 

Becktey, West Virginia 

1999 

61,145 

William J. Nealon U.S. Courthouse Annex 

Scranton. Pennsylvania 

1999 

65,917 

Covington U.S. Courthouse 

Covington, Kentucky 

1999 

83,435 

U.S. Courthouse Annex 

Tallahassee, Florida 

1999 

86,463 

Jim Shaw Courthouse 

Lafayette, Louisiana 

1999 

110,199 

Brownsville Federal Building U.S. Courthouse 

Brownsville, Texas 

1999 

111,222 

Pete Domenici Courthouse 

Albuquerque. New Mexico 

1999 

227,801 

Robert!. Matsui U.S. Courthouse 

Sacramento, California 

1999 

348,134 

Ronald Reagan Federal Building and Courthouse 

Santa Ana, California 

1999 

403,049 

Roman L. Hruska U.S. Courthouse 

Omaha, Nebraska 

2000 

197,724 

Lloyd D. George Federal Building and U.S. 
Courthouse 

Las Vegas, Nevada 

2000 

213,708 

Evo A. DeConcini Courthouse 

Tucson. Arizona 

2000 

232,245 

Affonse M. D’amato U.S. Courthouse 

Central Islip, New York 

2000 

409,652 

Thomas F. Eagleton U.S. Courthouse 

St. Louis, Missouri 

2000 

611,487 

James H. Quillen U.S. Federal Courthouse 

Greenville, Tennessee 

2001 

108,164 

Corpus Christ! Courthouse 

Corpus Christi, Texas 

2001 

129,952 

Frank M. Johnson Junior Courthouse 

Montgomery, Alabama 

2001 

231 ,460 

Sandra Day O’Connor U.S. Courthouse 

Phoenix, Arizona 

2001 

396.472 

Nathaniel R. Jones Federal Building and U.S. 
Courthouse 

Youngstown. Ohio 

2002 

21,234 

C.B. King U.S. Courthouse 

Albany, Georgia 

2002 

42,072 

London Courthouse Annex 

London. Kentucky 

2002 

63,990 

Hammond Courthouse 

Hammond, Indiana 

2002 

152,873 

Carl B. Stokes U.S. Courthouse 

Cleveland, Ohio 

2002 

357,278 

Matthew J. Perry Jr. U.S. Courthouse 

Columbia, South Carolina 

2003 

148,189 

Alfred A. Arraj U.S. Courthouse 

Denver, Colorado 

2003 

215,037 

United States Courthouse 

Jacksonville, Florida 

2003 

308,247 
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Federal courthouse 

City and state 

Construction completed 
(fiscal year) 

Rentable square 
feet 

Federal Building and U.S. Courthouse Annex 

Wheeling, West Virginia 

2004 

28,936 

Erie New Construction Annex 

Erie, Penns^ania 

2004 

30,914 

Laredo Federal Building U.S. Courthouse 

Laredo, Texas 

2004 

91,351 

Dan M. Russell Federal Building and U.S. 
Courthouse 

Gulfport, Mis^sippi 

2004 

134.974 

New Federal Courthouse 

Seattle. Washington 

2004 

386,281 

William B. Bryant Annex to the E. Barrett Prettyman Washington, DC 

U.S. Courthouse 

2005 

267,738 

U.S. Courthouse 

Fresno, CA 

2006 

274,278 

Emanuel Cellar U.S. Courthouse Annex 

Brooklyn, NY 

2006 

396,410 


Source: Gu^O analysis d GSA data. 


The judiciary is evaluating its future courthouse construction effort. 

Before it imposed its 2005 moratorium postponing new courthouse 
construction projects for 2 years, the judiciary indicated that it had 35 
additional courthouse construction projects planned for fiscal years 2005 
through 2009, estimated to cost billions of dollars. According to AOUSC, 
these projects will be subject to the judiciary’s new asset management 
planning process that will consider renovation and other ways to limit new 
construction. As of May 2006, no fmaJ decisions had been made. 


Square Footage Increases 
Occurred in All Years, 
Circuits, and Courts 


Each circuit increased its square footage from fiscal years 2000 through 
2005. However, the 8th and 9th Circuits added proportionally more square 
footage than the others, growing by 36 percent and 27 percent, 
respectively. Within the 8th Circuit, Missouri and Nebraska have nearly 
doubled their square footage from fiscal years 2000 through 2005. Fiscal 
year 2001 was the first full year of occupancy for the Eastern District of 
Missouri in the newly constructed Thomas F. Eagleton U.S. Courthouvse in 
St. Louis, which is the single largest federal courthouse in the nation based 
on square footage. Fiscal year 2001 was also the first year of occupancy for 
the District of Nebraska in the Roman L. Hruska U.S. Courthouse in 
Omaha, which the chief district Judge said was necessary because a 
number of space and security deficiencies existed in its previous facility. 

In the 9th Circuit, the District of Arizona has experienced a 128 percent 
increase in its space during this time period, thus leading to rent bill 
increases in excess of $15 million from fiscal years 2000 through 2005. 
During this time, the district opened two new district courthouses — the 
Sandra Day O’Connor U.S. Courthouse in Phoenix and the Evo A. 
DeConcini Courthouse in Tucson — and converted its old district 


Page 15 


GAO-06-613 Federal Courthouses 


79 


courthouses in Phoenix and Tucson into bankruptcy courthouses.' The 
chief district judge indicated that these new courthouses were necessary 
due to the new judgeships and increasing caseloads in Arizona. 

Figure 4 shows that square footage and total rent increased in all circuits. 
However, the amount of increase in shell rent compared to square footage 
varied by circuit. GSA officials said much of this variation is the result of 
differing real estate trends nationwide, but we did not evaluate the 
variations. 


'll! addition to taking occupancy of new and existing courthouses, the judiciary vacated 
some leased space. 
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Square footage 


+19% 


Operatlrrg cost 


Tenant Improvements 
Security cost 


+ 12 % 


% N. Mariana 


+134% 

+27% 


Tenant irnprovemaTts 


I Tenant improvements 


I Operating cost 


log cost 


[Tenant 


jrovements +65% 


I Tenant i^rovsments 


Sources: GAO analysis ot GSA data and 

Note: The Federal and District of Columbia circuits were included in the aggregate statistics but are 
not listed in the map. 


Figure 4: Percentage Change in Square Footage and Major Rent Biii Components, by Judicial Circuit, Fiscal Years 2000 
through 2005 
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The district, bankruptcy, and appeals courts have increased their square 
footage and rent obligations to GSA from fiscal years 2000 through 2005. 
The appeals court’s space and rent have grown at a faster rate than the 
district and bankruptcy courts. We found indications from our site visits 
that this trend may continue. In Richmond, Virginia, and Seattle, 
Washington, the ^peals courts are planning to greatly expand their space 
by taking over older courthouses for their exclusive use (this example is 
discussed in more detail later in this report). 


Judiciary’s Energy and 
Security Costs Increased at 
a Disproportionately 
Higher Rate Than Net 
Square Feet Added 


From fiscal years 2000 through 2005, the portion of the judiciary’s rent 
attributable to operating costs have increased 45 percent, primarily due to 
rising energy costs, thereby outpacing growth in square footage. This rate 
was consistent with space that other federal agencies occupy in GSA’s 
inventory. In 2005, operating costs comprised about 22 percent of the 
judiciary’s rent bill and represented a growing proportion of the rent bill in 
recent years. Industry officials acknowledged that the office building 
sector has experienced similar increases in operating costs, and we found 
that the wholesale costs of natural gas and heating oil have risen during 
this period. Operating cost growth occurred in all U.S. Circuits and, 
according to GSA officials, can be attributed to significant cost increases 
for utilities, such as heating ftiels. For example, the 1st Circuit Court’s 
operating costs have increased 86 percent since fiscal year 2000. GSA 
officials said that this increase in operating costs in the 1st Circuit can be 
attributed primarily to the Moakley Courthouse in Boston, Massachusetts, 
where the appraised operating costs increased at that courthouse by more 
than $2 million in fiscal year 2004 because of energy cost increases 
throughout the region. 


Since the 1995 bombing of the Alfred P. Murrah Federal Building in 
Oklahoma City and the September 11, 2001, attacks, federal agencies have 
understandably devoted significant resources and attention to the physical 
security of their real property assets. In part to account for this change, 
the security cost component of the judiciary’s rent bill payments increased 
134 percent from fiscal years 2000 through 2005. This increase greatly 
outpaced the 19 percent growth in square footage. The security 
component represents about 6 percent of the entire rent bill in fiscal year 
2005 and increased considerjdily in all U.S. Circuits from fiscal years 2000 
through 2005. A basic security charge is assessed for all GSA properties 
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where FPS‘ provides security services. Many new courthouse construction 
projects have additional security enhancements that have led to increased 
rent bills nationwide.*" According to AOUSC, FPS has placed additional 
contract guards in all federal buildings since the terrorist attacks of 
September 11, 2001. Security costs for private sector buildings have also 
increased during this period. The judiciary no longer pays its FPS security 
costs to GSA as part of its charges. Beginning in fiscal year 200B, the 
judiciary started paying FPS security costs directly to DBS instead of 
including them in its rent payments to GSA However, since the security 
costs still exist, and they were an important part of rent for all of the other 
years we analyzed, we included these costs as if they were still part of 
annual rent bill payments for fiscal year 2005. 


Tenant Improvement Costs 
Have Increased at a 
Disproportionately Lower 
Eate Than Square Footage 


The tenant improvement component of the rent bill has increased 12 
percent nationwide since fiscal year 2000, growing at a disproportionately 
lower rate than the net amount of square footage added. Tenant 
improvements grew at a slower rate than other rent components because 
the mttjority of federal courthouses are not newly constructed or 
renovated, and, unlike other components, every year some tenant 
improvements are removed from the rent bill when fully amortized. In the 
2nd, 3rd, and 7th Circuits, while other rent cost components grew, the 
tenant improvement component decreased since 2000 because some 
buildings reached the end of their tenant improvement cycle. For example, 
the judiciary’s tenant improvement payments for the Connecticut 
Financial Center, which houses part of the 2nd Circuit’s Federal 
Bankruptcy Court, expired in fiscal year 2005, and the tenant improvement 
rental cost went from $44,500 in fiscal year 2003 to zero in fiscal year 2005. 
In addition, the Martin Luther King Jr. Federal Building and U.S. 
Courthouse in Newark, New Jersey, which houses the 3rd Circuit’s district 
court in that city, paid off much of its tenant improvement costs from 
fiscal years 2002 through 2005, thereby reducing its tenant improvement 
charges for that facility by more than $1,5 million since fiscal year 2001. 


"in March 2003, FPS, which provides security for federal facilities, was transferred from 
GSA to Immigration and Customs Enforcement within the Department of Homeland 
Security. 

"’GSA charges for buDding specific capital security items through the rent bill, which are 
for security items that are typically of the building core and shell that can include 
vehicular barriers, guard booths, blast-resistant windows, and progressive collapse 
countermeasures. 
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The judiciaiy said that it believes fully amortized tenant improvement 
charges are not removed from its rent bill but, instead, are shifted to shell 
rent under the heading of “residual value of tenant improvements.” GSA’s 
pricing policy allows appraisers to consider the remaining value of 
amortized tenant improvements when appraising a property, but GSA 
officials said that this does not affect the appraised shell rental rate in 
most instances. Although we did not evaluate specific appraisals, our 
analysis of the rent data did not show a disproportionate increase in shell 
rent that would have been expected if GSA was generally shifting fully 
amortized tenant improvement costs to shell rent on the judiciary’s rent 
bill. Shell rent per square foot stayed constant over the five-year period 
we analyzed, after adjusting for inflation. 

Although tenant improvements increased 12 percent overall, some circuits 
experienced steep increases in tenant improvement costs because of the 
new courthouses that were constructed in recent years and the types of 
finishes the Judiciary had chosen. For example, the District of Rhode 
Island ejq>erienced a 927 percent increase in its tenant improvement costs, 
which GSA attributed to the cost of finishes for major renovations of the 
district’s two primary courthouses— the Federal Building U.S. Courthouse 
and the adjacent J.O. Pastore Federal Building. District Court officials told 
us that practically every part of the building had tenant improvement 
needs. GSA officials said that both of these major renovation projects, 
chosen in lieu of new construction, led to increases in the overall quality 
of the space the district occupies and, consequently, very large increases 
in tenant improvement charges. The judiciary noted that this facility was 
renovated within Design Guide standards and within the tenant 
improvement allowance limits established by GSA. 


GSA and the Judiciary Do 
Not Routinely and 
Comprehensively Analyze 
Trends of Major Rent Bill 
Components Related to 
Rent Bill Growth 


GSA and judiciary officials do not routinely and comprehensively analyze 
the trends in rent in a way that provides understanding and discussion of 
the factors influencing rent changes. GSA has provided the judiciary with 
what it views as options for reducing its rent obligations, including 
renegotiating leases in locations where commercial market rents have 
declined and closing underused courthouses, but the judiciary stated that 
this assistance has not been very useful in reducing long-term rent coste. 

In addition, GSA hcis not fully analyzed the underlying factors contributing 
to increases in the Judiciary’s rent. Similarly, judiciary officials said 
resource and data limitations have inhibited the judiciary’s ability to create 
these trend data. For example, judiciary officials said they receive rent 
information at the building level, making it difficult to compile the 
information into nationwide trends. However, without this type of 
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analysis, it is difficult for the judiciary to know how to best address larger* 
than-expected increases in rent or to gain a national understanding of the 
effect that local ^ace management decisions have on rent. Our analysis of 
GSA data shows that space increases, operating cost charges, and security 
increases have driven the rent bill increases since 2000, while tenant 
improvement fees rose more slowly. This information could help the 
judiciary better understand the reasons behind its rent increases, make 
more informed space allocation decisions in the future, mid identify errors 
in GSA’s billing. Furthermore, the lack of full understanding of the reasons 
for increases in the judiciary rent, in our view, contributed to growing 
hostility between the judiciary and GSA. For example, the judiciary has 
criticized courthouse rent as being a “profit center” for GSA without fully 
understanding the reasons for rent increases. Conversely, GSA’s lack of a 
full understanding of the reasons for the rent increases left it unable to 
justify them to the judiciary and other stakeholders, such as Congress. 


Judiciary Faces a 
Number of Challenges 
but Could Take 
Actions to Better 
Manage Its Future 
Rent Payments 


Structural and architectural elements, such as the need to build three 
separate circulation patterns forjudges, prisoners, and the public, make 
courthouses among the most expensive federal facilities to construct in 
GSA’s inventory. The judiciary’s centralized rent payment system does not 
provide incentives for efficient space use at the circuit and district levels. 
The lack of criteria in the Design Guide for assigning courtroom and 
chamber space for i^peals and senior district judges creates variation in 
the amount of space provided that also affects the amount of rent the 
judiciary pays. The judiciary noted a number of other challenges including, 
among other, the changing nature of its work and inadequate 
communication with GSA. 


Structural and 
Architectural Elements of 
Modem Courthouses Have 
Increased Constraction 
Costs beyond the 
Commercial Market 


To help ensure consistency, the Design Guide was first published in 1991, 
and it established the design criteria for modem courthouses by providing 
space guidelines for a federal courthouse. The guide lays out a framework 
for a complex construction project due to three different circulation 
patterns for Judicial officers, federal prisoners, and the public. The 
Marshals Service requires separate circulation patterns in order to provide 
adequate security for federal courthouses. To maintain separate 
circulation patterns, courthouses need elevators leading from each 
independent circulation parking garage or building entrance to each 
independent circulation area within each floor. For example, the Design 
Guide provides for separate elevator systems (1) linking judicial officers 
to their restricted parking areas, (2) linking prisoners with the secured cell 
block and parking location, and (3) linking the public with the public 
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entrance. As a result, each courthouse has four elevator systems, when 
including the need for a freight elevator system. 

In our site visits, we found that these circulation patterns do not always 
exist in the older courthouses, such as the Federal Building U.S. 
Courthouse in Providence, Rhode Island. In these older courthouses, the 
three groups access courtrooms through the same hallways, which, as 
previously noted, is considered a security deficiency by the judiciary and 
the Marshals Service. Moving into a courthouse that meets Design Guide 
criteria improves security and increases the amount of space each 
courtroom requires without increasing the actual size of the courtroom. 
Figure 5 illustrates the Design Guide criteria provided for a courtroom 
and the support space associated with it, including the three circulation 
patterns, judges’ chambers, prisoner holding cells, and public hallways. 
Since the Design Guide also outlines the judiciary’s policy for providing 
one courtroom for each district judge, support spaces including chambers, 
jury rooms, holding cells, and independent hallways forjudges, the public 
and prisoners, are replicated for each district judge in new courthouses. 
This policy increases the judiciary’s space requirements and, hence, its 
rent payments. 
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Figure 5: Sample Courtroom and Associated Support Spaces That Were Based on Design Quids Criteria 


Judge’s elevate 


public restroom 


GSA has also added architectural elements to courthouses that can 
increase square footage and, in turn, rent. GSA’s Design Excellence 
Program establish^ nationwide policies and procedures for selecting the 
finest and most appropriate £irchitects and artists for GSA buildings. The 
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program has produced architecturally important courthouses that were 
supported by the judiciary. AOUSC said access to the federal courts is a 
core value in the American system of government and that courthouses 
are historic and important symbols of the federal government in 
communities across the country that often play a significant role in urban 
redevelopment efforts. According to judiciary and GSA officials, some of 
these architectural elements, however, can increase the size of a building 
and consequently, the rent the judiciary pays. Figure 6 illustrates how the 
public spaces within a courthouse can help maintain architectural vision 
and increase space requirements above functional needs, in turn leading to 
increased rent 


Figure 6: The Atrium in the Sandra Day O’Conner U.S. Courthouse, Phoenix, 

Arizona 



Structural elements, including heightened security standards outlined in 
Design Guide, also contribute to the higher costs of modem 
courthouses. Exantples of these heightened security standards include exit 
controls at the building perimeter; security door hardwau-e; bullet- and 
break-resistant glazing and physical barriers; and standard, emergency, 
and backup power sources. The judiciary noted that some of these 
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elements reflect govemmentwide building stmidards, not the judiciary’s 
own standards. 

These structural and architectural elements have made federal 
courthouses some of the most expensive federal facilities that GSA 
constructs, at times increasing their price beyond what commercial 
market rates will support. While the rent GSA charges for most properties 
is based on commercial market appraisals, some properties’ construction 
costs do not gamer an adequate ROI on the basis of the prevailing rates for 
high-quality office space. For these facilities, GSA applies ROI pricing that 
is based on the cost of design and construction of the building shell. 
Increasingly, GSA is using ROI pricing for its federal courthouse properties 
as compared with other federal facilities under the control of GSA. 
Currently, 28, or 72 percent, of 39 ROI properties in GSA’s inventory are 
federal courthouses (excluding border-related facilities). This includes 
several newly built courthouses in urban markets, such as Seattle, 
Washington; Denver, Colorado; and Phoenix, Arizona. GSA officials said 
that the complexity and physical requirements, mostly related to security, 
drove the costs of these facilities above the price that the commercial 
market would bear. 


Judiciary’s Rent Validation 
Effort Intends to Monitor 
GSA Rent Charges but 
Does Not Include 
Incentives for Efficient 
Space Management 


In January 2005, the judiciary initiated a nationwide rent validation effort 
to ensure that GSA is accurately applying its rent pricing policy. Phase I of 
the effort involves reviewing space assignments drawings compared with 
the space occupied by the judiciary. Phase II involves the examination of 
rental rates for buildings that the judiciary occupies. The judiciary said 
that this effort has been hindered by an inability to get underlying 
documentation, such as floor plans and appraisals, from GSA in a timely 
manner. AOUSC indicated that this information is necessary to truly 
validate GSA rent bills. As part of the validation effort, the judiciary 
uncovered mistakes in GSA pricing that led to a significant decrease in 
rent for the Northern and Southern Districts of New York. According to 
the judiciary, the 9th Circuit also validates some rent information, and 
GSA has corrected mistakes in that circuit that were identified. In 
addition, the judiciary recently informally challenged $27 million in rent 
payments for several courthouses. Future discussions with GSA will be 
needed to determine whether these rent challenges represent actual rent 
errors. 


The judiciary’s rent validation effort will help the judiciary monitor GSA 
billing. However, it does not address the lack of incentives for efficient 
space management that we found in the judiciary’s process for space-use 
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planning and rent payment AOUSC pays the monthly rent bill on a 
national level without providing access to billing information to circuit and 
district officials. One AOUSC official processes the thousands of rent bills 
monthly. While the rent bills are paid at a national level, space-use 
decisions are made locally by circuit and district officials since each 
circuit judicial council has the authority to determine space needs. Some 
circuit and district ofiicials that we visited said that this process creates no 
incentives to save or reduce space and, consequently, to lower rent 
payments. This is because the benefits of lower rent do not directly benefit 
circuits or districts that reduce their space requirements, and, conversely, 
neither the circuits nor the districts are responsible for paying the higher 
costs associated with their space-use and planning decisions. We also did 
not find a centralized oversight function for judicial space-use at the 
district or courthouse level. Consequently, the different court functions — 
such as the district, bankruptcy, and appeals courts — are responsible for 
managing their own space, thus limiting opportunities for efficient space 
management overall. 

We identified a number of different examples during our site visits that 
may illustrate how the lack of incentives may be undermining efficient 
space-use and, consequently, causing increased rent payments by the 
judiciary. We found the following: 

• The judiciary builds to the lO-year need. That is, to avoid having to 
obtain new space again soon after a new project is completed, judiciary 
officials said that the judiciary plans for 10 years of excess space in 
new buildings and major renovations. “ However, building to the 10- 
year need assumes that the judiciary pays for excess space for the first 
10 years of any new construction project. Because so many 
courthouses have been constructed recently, the judiciary had excess 
space in many courthouses. AOUSC officials said that having this 
excess space is preferable to buildings being full upon occupancy 
because the benefits of having the extra space available, especially if 
workload increases faster than expected, outweigh the increased short- 
term rental costs. There is a risk in the 10-year plan that excess space 
could last beyond the 10-year time frame if the judiciary overestimates 
growth. For example, the Union Station Courthouse in Tacoma, 


'^According to GSA, the judiciary’s policy of planning for 10 years of excess space upon 
occupancy of new buildings and major renovations is a pilot test that GSA tentatively 
agreed to for four projects in fiscal year 2004. All prior projects were based on the 10-year 
requirement from the design year. 
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Washington, and the Albert V. Bryan U.S. Courthouse in Alexandria, 
Virginia, are reaching the 10-year point where they were expected to be 
completely full, but both still had unassigned chambers and 
courtrooms.** AOUSC informed us that when this occurs, the judiciary 
seeks alternative uses for the space, such as using it for conferences or 
storage. In addition, AOUSC said that the Albert V. Bryan Courthouse 
should be full in the next few years. Figure 7 illustrates space within 
the Seattle Courthouse that is used for storage but was plmmed for 
conversion into a district courtroom when needed. 


‘^According to AOUSC, these unassigned chambers and courtrooms are used when needed 
by nonresident judges and for other purposes, and the Albert V. Bryant Courthouse has 
reached space capacity for its district courts clerks and probation offices. 
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Figure 7; Storage Space in the Seattle Courthouse That Was Planned for 
Conversion into a District Courb'oom 



Source; GAO, 


Some courtrooms were built in excess of size standards. Two districts 
we visited (Nebraska and Western Washington) chose to add features 
to the bankruptcy and magistrate courtrooms, such as making them 
larger or adding holding cells, in exchange for building fewer 
courtrooms than allotted. Judiciary officials said that these districts 
reduced the number of courtrooms they were allotted to offset the 
larger size. While official deviations from the Design Guide require 
approval by the appropriate circuit council and can yield a more 
flexible courthouse, they also may result in additional enhanced space 
and costs. 

Numerous courtrooms and chambers were reserved for visiting 
judges.*® Districts often assign courtrooms and chambers for visiting 


judiciary defines visiting Judges as those judges who travel to a different courthouse 
location to provide temporMy assistance to help meet its caseload needs. 
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judges. It is common Judicial practice forjudges to travel outside their 
resident courthouse for limited periods. During those times, they need 
chambers and courtrooms to perform their work responsibilities. 
However, according to district court officials, reserving courtrooms 
and chambere for visiting judges means that they are not used by the 
judiciary when visiting judges do not need them. Since the judiciary 
does not currently track courtroom usage statistics,'^ it is not possible 
to determine how often visiting judges make use of the courtrooms and 
chambers, but on each of our visits, the visiting chambers were not 
being used. The judiciary said it intends, over time, to assign these 
courtrooms to resident judges when a judicial vacancy is filled or a new 
judgeship is created. AOUSC officials said that the absence of new 
judgeships and rise in caseload in some areas of the country have made 
visiting judges one of the most successful and immediate ways to 
handle the workload. Furthermore, AOUSC said that visiting judge 
assignments have been helpful to courts where criminal caseloads are 
increasing, where a court might be inundated with a temporary spike in 
caseload, in courts where there has been a lag in filling a judicial 
vancancy, or where a judge has been on extended leave due to illness. 
Figure 8 shows unassigned judges’ chambers in the Arizona district that 
are used when needed by visiting judges. 


'^e have done previous work on this issue. See GAO, CourUiouse Construction: Better 
Courtroom Use Data Could Enhance Facility Planning and Decisionmaking, 
GAO/GGD-97-39 (Washington, D.C.: May 19. 1997). 
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^J^rsTunSSSS^Chamber Suites Used by Visiting Judges in the Arizona District 


A number of space saving opportunities were not fully realized. During 
our visits, centralized libraries were either closed or unused. In most 
cases, this was because Judicial officers are increasingly turning to 
electronic sources and research and keeping the limited number of 
books they need in their chambers. However, since the Desiffn Guide 
provides space for law libraries, the districts we visited all had them. 
For example, when planning the new courthouse in Seattle, 

Washington, the judiciary decided to reduce the size of the law library 
by half, but instead of reducing the district’s space requirements by that 
amount, the district used the extra space to create a large conference 
center for the use of the courthouse’s tenants. Also, after the court 
switched from court reporters to electronic recording, the extra space 
that had been allocated for court reporters was reallocated to the 
bankruptcy judge chamber suites, increasing their size above Design 
Guide standards. District officials in Seattle said that this was not 
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considered a departure from the Design Guide because it did not 
increase the overall square footage of the building/® The AOUSC said 
that the provision for library space in the Design Guide wiU be 
considered at the Judicial Conference’s September 2006 meeting. 

Special proceedings courtrooms were not routinely assigned to a 
specific judge. The Design Guide provides for a special proceedings 
courtroom in district courthouses that is larger than the other district 
courtrooms. These special proceedings courtrooms tended to also have 
architectural elements or finishes that made them more aesthetically 
pleasing than the other courtrooms in a courthouse. Instead of 
assigning these courtrooms to an individual judge, severe of the 
districts we visited said that they preferred to only use special 
proceedings courtrooms for special events, such as multidefendant 
trials, highly visible trials, or naturalization ceremonies. The Design 
Guide indicates that a special proceedings courtroom must be assigned 
for daily use and large, multiparty trials, and the guide encourages 
flexible use of the courtroom. Although AOUSC said that the judiciary 
intends to assign the courtrooms to judges, in practice, only two 
courthouses of the seven we visited that had special proceedings 
courtrooms, had assigned them to a judge. Figure 9 illustrates the 
special proceechngs courtroom in the Sandra Day O’Conner U.S. 
Courthouse in Phoenix, Arizona, which is not assigned to an individual 
judge. 


‘®GSA said that it would consider the provision of space not in the approved request as a 
departure from the Desipw Guide, even though it did not increase the overall square 
footage of the building. 
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Figure S: Sp^ial Proceedings Courtroom in the Sandra Day O’Conner U.S. 
Courthouse in Phoenix, Arizona 



Source: SAO- 
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• Not all courtrooms were being used. At the Edward A. Garmatz Federal 
Building and U.S. Courthouse in Baltimore, Maryland, four magistrate 
courtrooms were being used to store excess furniture. The district 
chose not to use these courtrooms because they did not meet Design 
Gwicte standards for square footage.'® Judiciary officials said that the 
magistrate judge hearing-room size poses security concerns due to the 
lack of separation between individuals in custody, the victims, law 
enforcement officers, Judges, and the lawyers. However, the size of 
courtrooms is not list^ as a security risk factor for increasing the 
priority for having a new courthouse built. The judiciary used the lack 
of mg^istrate courtrooms in the courthouse to increase its priority for 
having a new courthouse built in Baltimore. This goes against Design 
Guide instructions, which indicate the following: “Differences between 
space in the existing facility and the criteria in the Design Guide are 
not justification for facility alteration and expansion.” 

• Judges had exclusive access to facilities in multiple buildings. For 
example, a bankruptcy judge with a full courtroom and chamber suite 
in the Union Station Courthouse in Tacoma, Washington, also 
maintained an exclusive courtroom and chamber suite about 30 miles 
away in Seattle, Washington. As a result, the judge occupied about 
8,000 square feet of space, not including the jury rooms, holding cells 
(Tacoma), and separate circulation patterns. In commenting on this 
report, AOUSC said that the next bankruptcy judge assigned in Western 
Washington will reside in Tacoma, although AOUSC did not say 
whether the current Judge would no longer travel. As another example, 
an appeals judge who had been assigned space in the new Albert V. 
Bryan U.S. Courthouse in Alexandria, Virginia, chose to stay in leased 
space 18 miles away in McLean, Virginia. In addition to the about 
$272,000 it paid in 2005 for the 4,600 square feet in the Westpark 
Corporate Center in McLean, the judiciary pays for a 4,300 square foot 
chamber in the federal courthouse in Alexandria. While the chamber 
was vacant during our visit, the judiciary said that the chamber suite is 
now used as a conference room, a meeting place for the bar 
association, and file storage. 

Some circuit and district officials said that they would consider different 

choices if they had incentives to better utilize space, but determining what 

those differences would be or how they would ultimately affect the 


"^e Edward A. Garmatz Federal Building and U.S. Courthouse in Baltimore, Maryland, 
was built before the first Design Guide was published. 
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judiciary’s rent bill is difficult to determine. Our financial management 
work has shown that implementing effective acquisition decisions relies 
on empowering stakeholders and holding them accountable for 
coordinating, integrating, and implementing acquisition decisions. It does 
not appear that accountability for the cost of acquiring courthouses and 
other facilities from GSA rests with circuit- and district-based officials, 
such as judg^ and key staff. In our visits to court locations, we d^cussed 
with judiciary officials a number of possible changes to incentives. 
Judiciary officials said, for example, that the judiciary could charge rent to 
the circuits that make space decisions. This approach would provide 
greater accountsJ^ility for, and understanding of, the consequences of local 
space-use decisions. According to AOUSC, in March 2006 the Judicial 
Conference approved a plan to establish budget caps for the judiciary’s 
space and facilities program as part of its budget check process. This 
action may help the judiciary manage its space but could face 
implementation challenges. In addition, AOUSC said that not all of its 
space use decisions are within its control. For example, AOUSC said that it 
faces challenges in what space within specially built courthouses it can 
return to GSA for security reasons. Consequently, the judiciary may be 
forced to retain space they do not need within the context of a larger 
courthouse. 


Judiciary Lacks Space 
Allocation Criteria for 
Appeals Courts and Senior 
District Judges 


The Design Guide establishes the standards for most aspects of federal 
courthouses; however, it lacks firm criteria for assigning courtroom and 
chamber space for appeals and senior district judges. The Design Guide 
suggests one courtroom be provided per district judge because district 
hearings have one presiding judge. Since appeals judges sit in panels of 
three or more, the one judge per courtroom criteria does not apply. 
However, the Design Guide does not set different criteria for the number 
of chambers/courtrooms per ^peals judge. The absence of criteria could 
lead to variation in the number of courtrooms that appeals courts are 
provided and this hinders more efficient space management. Data 
provided by the judiciary show that the number of comtrooms per 
appellate court judge varies by circuit. Since 2000, the appeals court has 
increased its rent costs and the square footage it occupies faster than the 
district ^d bankruptcy courts. Additionally, this lack of criteria appears to 


^'GAO, Pramewoiii for Assessing the Acquisition Function at Federal Agencies, 
GAO-05-218G (Washington, D.C.: September 2005). 
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increase the number of courtrooms for appeals court judges, thereby 
potentially increasing the rent costs. 

In two districts we visited, the appeals courts were taking over the old 
district courthouses after the d^trict court moved into a new building. 
Appeals courts are suitable for older courthouses because of their 
differing security requirements, but there are no criteria for the number of 
courtrooms for the appeals court or courtroom usage data. Furthermore, 
while certain appeals courts are required by law to have regular sessions 
at more than one location, “ it is unclear whether their caseload is 
sufficient to justify their own courthouses. Appeals judges sit in panels 
and do the bulk of their work outside of the courtroom. When the new 
district courtiiouse in Richmond, Virginia, which is currently under 
construction, opens, the 4th Circuit Court of Appeals will take over 
exclusive use of the courthouse that currently houses all district, 
bankruptcy, and appeeds courtrooms in that city. However, according to 
judiciary officials, the 4th Circuit holds court in Richmond only 9 weeks a 
year. Similarly, when the new courthouse in Seattle, Washington, opened 
in 2004, the district court and appeals courts moved out of the old 
building, the Nakamura Courthouse. After a $53 million renovation of the 
Nakamura Courthouse, the 9th Circuit Court of Appeals plans to reoccupy 
most of the building, although it already has 9th Circuit Appeals 
Courthouses in Portland, Oregon; San Francisco, California; and Pasadena, 
California. In addition, court records showed that the 9th Circuit had used 
only one courtroom for 1 week each month in Seattle over the last 3 years, 
with one exception. Moving into the Nakamura Courthouse will quadruple 
the number of courtrooms and chambers that the appeals court will 
occupy in Seattle. Circuit and district officials with space management 
responsibilities said that national criteria for managing appeals space 
would help encourage efficient space use, improve on current space use, 
and limit the overall space ^peals courts occupy. 

The Design Guide suggests that circuits and districts consider courtroom 
sharing for senior district judges, but it has not established national 
criteria for when or how th^ sharing should occur. When a judge turns 65 


'*For example, the 4th Circuit Court of Appeals is required to hold regular court sessions at 
Richmond, Virginia, and Asheville, North Carolina. The 9th Circuit Coiort. of Appeals is 
required to hold regular sessions in San Francisco and Lc® Angeles, California; Seattle, 
Washington; and Portland, Oregon. However, the statue does not specify how much space 
the courts should occupy at any of these locations. For example, according to judiciary 
data, the 4th Circ-uit Court does not have a courtroom in Asheville. 
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and has at least 15 years of service, the judge is eligible to retire. Instead of 
immediately retiring, judges may continue to hear cases as senior district 
judges, although at a reduced caseload, and some senior district judges 
hear few, if any, cases. About 15 percent of the federal court’s caseload 
has been handled by senior district judges. The lack of firm Design Guide 
criteria for assigning senior district judges space gives circuit and district 
officials discretion in implementing a specific courtroom-sharing policy 
among senior district judges and discourages uniform practice. In the 
districts we visited, senior district judges usually retained exclusive use of 
a courtroom and chamber suites. Figure 10 illustrates a courtroom in the 
Union Station Courthouse in Tacoma, Washington, that is assigned 
exclusively to an active senior district judge. Senior district judges with 
little or no caseload share courtrooms in some districts. A circuit official 
and a chief district Judge said that national criteria, such as caseload 
requirements for maintaining an exclusive courtroom or any courtroom, 
could provide leverage with district judges and court staff in reducing the 
space requirements for senior district judges. 
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Figure 10: Senior District Judge Courtroom in the Union Station Courthouse in 
Tacoma, Washington 



Source; QAO. 
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Additional Challenges in commenting on our draft report, AOUSC provided a list of additional 

Identified by the Judiciary challenges that it believes the judiciary faces. Some of the challenges 

related to ongoing disagreements with GSA, which we did not evaluate for 
this report These included rent estimates from GSA that the Judiciary 
believes are not timely; weak communication, according to AOUSC, from 
GSA regional offices to determine the cost implications of potential 
projects; problems the Judiciaiy believes GSA has with keeping projects on 
schedule; GSA rent pricing practices for court space; and, according to 
AOUSC, GSA’s inconsistent execution of current policies. AOUSC cited 
other challenges which are addressed m our report, including increases in 
workload and staff, the requirements of modem courthouses, statutorily 
designated places of holding court, and security requirements. AOUSC 
identified challenges of aging facilities, which is a challenge agencies face 
govemmentwide, and the benefits from GSA backfilling old courthouses 
with court functions. We agree that helping GSA address the challenges of 
vacant GSA buildings is beneficial to FBF, but that this can have negative 
consequences for tenants. Lastly, AOUSC stated that inconsistent streams 
of funding for courthouse projects are a challenge. In June 2005, we 
testified’® that federal agencies’ rent payments provided a relatively stable, 
predictable source of revenue for FBF but that this revenue has not been 
sufficient to finance both growing capital investment needs and the cost of 
leased space. 


Conclusions 


Neither the judiciary nor GSA had routinely and comprehensively analyzed 
rent trends to fully understand that the judiciary’s growing rent costs were 
primarily due to increases in the amount of space the judiciary occupies, 
together with rising operating and security costs. Without accurate data on 
the costs of rent components (e.g., shell rent, operations, and tenant 
improvements) maintained over time, the judiciary cannot identify, 
monitor, and respond to trends in rent costs. Similarly, without tracking its 
use of space over time — both overall (rentable square footage) and by 
function (district, appeals, and bankmptcy) and level (circuit and 
district) — ^the judiciary cannot identify and address trends affecting its 
rent costs. Obtaining and analyzing information on rent costs and space 
use would give the judiciary a better understanding of the reasons for rent 
increases and help guide its decisions about space use, especially as the 
judiciary plans to continue to expand into more new courthouses after the 


‘®GAO-05-838T. 
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judiciary’s moratorium on new construction expires at the end of fiscal 
year 2006. 

To some extent, the judiciary's space uses are mandated, and some 
associated rent costs are beyond the judiciary’s control (e.g., complying 
with security requirements and paying for energy costs). However, the 
judiciary has discretion and could reduce its space use and rent costs 
through better tracking and management of rent costs. The Judiciary’s rent 
validation effort is intended to monitor GSA rent charges, but it does not 
address the growth in square footage that is a key driver in the rent 
increases. Without incentives for efficient space management, firm criteria 
for assigning space for appeals and senior district judges, and space 
allocation standards that are based on use, the .iudlciary often appeared to 
rent as much space as it is allocated in its Design Guide, without fully 
considering the impact of its space management decisions on rent costs. 
As a result, the appeals courts’ portion of the judiciary’s square footage 
and rent bill is growing, and exclusive courtroom space is provided for 
senior district judges with limited caseloads. Additionally, our 
observations of space use in selected courthouses, while not generalizable 
to all courthouses, suggest that some of the judiciary’s space allocation 
standards, such as those for law libraries and court reporting, may not be 
consistent with current use due, for example, to advancements in 
technology. 


Recommendations 


To help the federal judiciary better understand and manage rent costs, we 
make the following five recommendations for steps that the judiciary 
should take: 

1. Work with GSA to track rent and square footage trend data on an 
annual basis for the following factors: 

• rent component (shell rent, operations, tenant improvements, and 
other costs) and security (paid to the Department of Homeland 
Security); 

• judicial function (district, appeals, and bankruptcy); 

• rentable square footage; and 

• geographic location (circuit and district levels). 

This data will allow the judiciary to create a better national understanding 
of the effect that local space management decisions have on rent and to 
identify any mistakes in GSA data. 
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2. Work with the Judicial Conference of the United States to improve the 
way it manage its space and associated rent costs. 

a. Create incentives for districts/circuits to manage space more 
efficiently. These incentives could take several forms, such as a 
pilot project that that charges rent to circuits and/or districts to 
encourage more efficient space use. 

b. Revise the Design Guide to (1) establish criteria for the number of 
appeals courtrooms and chambers, (2) establish criteria for the 
space allocated for senior district judges, and (3) make additional 
improvements to space allocation standards related to 
technological advancements (e.g., libraries, court reporter space, 
and staff efficiency due to technology) and decrease requirements 
where appropriate. 


Agency Comments provided a draft of this report to GSA and AOUSC for review and 

® ^ comment and received written comments from both. GSA agreed with the 

nnd. (Jur l!iVaill3.tiOn thrust of the report and concurred with our recommendations, but 

expressed one concern. GSA felt it was more aware of the reasons for rent 
increases than our draft portrayed. GSA's complete comments are 
contained in appendix II. AOUSC strongly disagreed with several of the 
findings and conclusions in the draft report, but indicated that it was 
already implementing actions related to our recommendations. AOUSC’s 
extensive comments are contained in appendix III, along with specific 
GAO comments on issues AOUSC raised and facts it questioned about, 
among other things, our methodology and approaches. In response to 
AOUSC’s comments, we made numerous additions to the report to provide 
context from the judiciary’s perspective, and made some minor 
corrections that did not impact our findings, conclusions, or 
recommendations. 


GSA Coimnents GSA agreed with the thrust of the report and concurred with our 

recommendations. GSA stated it has the programs and systems in place to 
assist AOUSC in tracking rent and square footage data and revising the 
Design Guide. To support the judiciary in managing its space 
requirements, it will be important for GSA to cooperate and assist the 
judiciary, including being responsive to reasonable requests for rent- 
related information. Regarding our conclusion that neither the judiciary 
nor GSA conducted an analysis to fully understand the factors 
contributing to judiciary’s grovring rent costs, GSA stated that both GSA 
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and the judiciary were aware that increases in the amount of space 
occupied and increases in security countermeasures comprised the 
primaiy reasons for judiciary’s rent increases, and requested that we 
revise the report accordingly. While we acknowledge that GSA performed 
limited analyses of the judiciary’s rent data, we continue to believe, as 
stated in our report, that GSA and the judiciary did not conduct routine 
and comprehensive examirrations of trend data for the various 
components of the rent charges. The effect of this was that GSA and the 
judiciary were not fully aware of the impact that certain rent components 
had on rent bill increases the judiciary was experiencing. As an example, 
until we did our analysis of trends by rental component, GSA and AOUSC 
were not fully aware of the extent to which operating costs, driven in part 
by spikes in energy costs, were partially driving rent increases. 


AOUSC Comments AOUSC strongly disagreed with the draft report’s findings and overall 

conclusions. However, AOUSC said that it has actions underway that 
relate to our recommendations but provided no details or timelines 
regarding implementation of these actions. AOUSC expressed concerns 
regarding the scope and methodology of our analysis, as well as our 
presentation of appropriate context. AOUSC said that GAO did not 
address important aspects of GSA rent-charging practices, such as 
identifying GSA rent billing errors. AOUSC also disagreed with the draft 
report’s methodology and subsequent findings related to rent payment 
trends, citing our analysis of a positive correlation between the increase in 
space and increase in rent Moreover, AOUSC stated that the draft report 
did not provide proper context to understand the judiciary’s increasing 
space needs and rent costs. Including an expansion in workload, security 
requirements, and challenges obtaining data from GSA, AOUSC also 
challenged several of the statements and facts in the report pertaining to 
individual court locations and discussions we held with judiciary officials 
in the cities we visited. 

We disagree with AOUSC’s assessment of our report and believe our 
findings, conclusions, and recommendations are weU supported. 

Moreover, we believe that AOUSC’s concerns about the scope of our 
research stem from a misunderstanding of the purpose of our review. 
While we had several discussions during the course of the review to clarify 
the scope of our work, AOUSC continued to assert that addressing the 
judiciary’s request for rent relief should be the central purpose of the 
review. Our review was never intended to examine the judiciary’s request 
tor rent relief, but rather to identify recent trends in the Judiciary’s rent 
payments and square footage occupied and challenges that the judiciary 
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faces in maru^ing its rent costs. AOUSC contends that we began our 
analysis with a preconceived conclusion about rent relief and that this 
affected the methodological approach we took. In previous reports we 
have expressed the view that exemptions on rental payments undermine 
the FBF, an intragovemmental revolving fund that was established, in part, 
to make federal tenants, including the federal judiciary, directly 
accountable for the space they occupy. ^ This position had no bearing on 
our ability to independently evaluate trends in rental payments and related 
challenges. Our methodological approach allowed us to identify the 
primary factors influencing the judiciary’s rent bill increases, which 
include square footage, operating costs, and security charges. This data 
can help all stakeholders better understand the reasons behind the 
judiciary’s rent bill increases, make more informed space allocation 
decisions in the future, and — as our report states — help address AOUSC’s 
concerns with identifying errors in GSA’s rent billing. We also believe this 
review can act as a starting point for future research, which could include 
some of the analyses suggested by AOUSC, such as evaluating rent 
increases by building age. However, we continue to believe that it was 
necessary to conduct an initial factual analysis to determine the factors 
driving rent increases that focused on the basic components of rent — shell 
rent, operational costs, security, and tenant improvements. 

We also disagree with AOUSC’s assertion that our report does not provide 
proper context within the scope of our objectives. As discussed earlier, 
while we added context from the judiciary’s perspective on the basis of 
AOUSC’s comments, the draft report AOUSC reviewed already contained 
information that AOUSC asserted it was lacking. For example, it contained 
references to the judiciary’s workload including increases in civil case 
filings and security requirements for such items as building circulation. We 
added additional context as a result of AOUSC’s comments and believe 
our report provides a fair and balanced portrayal of the challenges facing 
the judiciary within the bounds of our study objectives. 

In commenting on our recommendations, AOUSC said the 
recommendeitions reflect areas they are already addressing, but have little 
bearing on the issue of rental charges. We disagree that our 
recommendations related to trend analysis, space allocation criteria, and 
incentives for managing costs have little bearing on increasing rental 


^We addressed this issue in our June 2005 testimony at a congressional hearing that 
examined the judiciary’s request for rent relief. See GAO-05-838T. 
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changes. We continue to believe the findings and recommendations in our 
report can help the judiciary better understand and manage rent costs. 
AOUSC also noted that effective implementation of some of our 
recommendations will require more timely and accurate data gathering 
from GSA. We concur and as stated in our first recommendation, we 
believe that AOUSC should work with GSA to track rent and square 
footage data on an annual basis to allow the judiciary to create a better 
national understanding of the effect of local space management decisions 
and identify any mistakes in GSA data, and that, in doing so, GSA’s 
cooperation with the judiciary’s reasonable requests tor rent data would 
be helpful. In addition, although AOUSC indicated that it is in the process 
of updating its Design Guide to address libraries and other issues, it does 
not believe that additional criteria are necessary for the appeals court or 
senior district judges. We believe these recommendations have merit 
because the appeals courts’ portion of the judiciary’s square footage and 
rent bill is growing, and exclusive courtroom space is provided for senior 
district judges with limited caseloads. 


As agreed with your office, unless you pubUcly announce the contents of 
this report earlier, we plan no further distribution until 30 days from the 
report date. At that time, we will send copies to the Administrator of GSA 
and the Director of AOUSC. Copies will also be made available to other 
interested parties on request. In addition, the report will be available at no 
charge on GAO’s Web site at http;//www.gao.gov. 

If you or your staff have any questions about this report, please contact me 
at (202) 512-2834 or GoldsteinM@gao.gov, GAO staff who made major 
contributions to this report are listed in appendix IV. 


Mark L. Goldstein 

Director, Physical Infrastructure Issues 
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Appendix I: Scope and Methodology 


Our objectives were to identify (1) recent trends in the Judiciary’s rent 
payments and square footage occupied and (2) challenges that the 
Judiciary faces in nwiaging its rent costs. To address these objectives, we 
reviewed Gener^ Services Administration (GSA) rent data, laws relevant 
to GSA, the regulation related to the Federal Buildings Fund (FBF), and 
judiciary planning and budget documents; interviewed GSA and judiciary 
officials; and conducted audit site visits at six United States District Courts 
located across the country. We assessed the reliability of rent data 
provided by GSA’s Public Building Service by (1) reviewing GSA annual 
financial audits, (2) interviewing knowledgeable officials about these data, 
and (3) reviewing an independent third-party rent bill validation effort. We 
determined that these data were sufficiently reliable and valid for the 
purposes of this report. 

To identify trends in Judiciary’s rent payments, we examined GSA’s billing 
information and its primary rent database, the System for Tracking and 
Administering Real Property, to analyze nationwide judiciary rent 
expenditure data from fiscal years 2000 through 2005. We chose fiscal year 
2000 as a starting point for our analysis to coincide with GSA’s 
introduction of a new rent pricing policy, which provided numeric 
breakouts for each of the various rent bill components (e.g., shell, 
operating costs, and tenant improvements). Additionally, we chose fiscal 
year 2005 as an ending point since this was the last full year of GSA- 
generated rent data. We reviewed GSA’s information on the judiciary’s 
Agency/Bureau Code designations to provide information related to the 
various court functions (e.g., U.S. Circuit, District, and Bankruptcy) and 
their space allocations. We removed the effect of inflation on the rent data 
by using the Gross Domestic Product price index (2005 dollars). Generally, 
this index is preferred as a general price index because its coverage is 
broader than the Consumer Price Index. 

For our purposes, we used rentable square footage because that is the 
metric GSA uses to bill tenant agencies, including the judiciary. GSA 
calculates rentable square feet by measuring building space, including 
courthouses, in terms of usable and common spaces, based on the 
Building Owners and Managers Association’s market-based definitions of 
those terms. For example, lobbies and public restrooms are considered 
common space. GSA converts usable space into rentable square feet by 
multiplying the usable space by the building’s rentable/usable factor, 
which distributes common space proportionally among tenants in a given 
building. We adjusted the rentable square footage for the number of 
months a facility was occupied during a given fiscal year to avoid 
distortions in rentable square footage statistics due to partial year 
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Appendix I: Scope and Metbi^ology 


occupancy in certain courthouses. We also reviewed relevant GSA 
documents, such as the GSA’s Desk Pricing Guide, for additional 
information on GSA’s rent pricing policy and the cost components that 
comprise rent payments. 

To identify challenges that the judiciary faces in managing its rent costs, 
we visited federal courthouses in the following districts; Arizona, Eastern 
Virginia, Maryland, Nebraska, Rhode Island, and Western Washington. We 
selected Arizona, Nebraska, Rhode Island, and Western Washington 
because they were in districts that experienced large overall rent increases 
from fiscal years 2000 through 2005, were geographically dispersed, and 
may have been more likely to have challenges in managing rent costs. We 
also visited Maryland and Eastern Virginia court facilities because they 
contained a new courthouse, a renovated courthouse, and a courthouse 
that was targeted for replacement. During our site visits, we interviewed 
GSA officials in the regions, as well as other facilities experts, to discuss 
rent cost increases. The findings from these courthouse visits cannot be 
generalized to the population of federal courthouses nationwide. We also 
interviewed district, magistrate, and bankruptcy judges; clerks; circuit 
executives; and other representatives from U.S. circuit and district courts 
with authority over space and facilities. We interviewed judiciary officials 
associated with the rent bill payment process, including Administrative 
Office of the United States Courts officials. We also reviewed the 
judiciary’s U.S. Courts Design Guide to determine space allocations for 
the different court components, including chambers, courtrooms, and 
ancillary space for U.S. appeals, district, and bankruptcy courts. 
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GSA Public Buildinga Service 


JUM 7 _ 2006 

Mr. Mark L. Goldstein 
Director. Physical Infrastructure Issues 
U.S. Govemn^nt Accountability Office 
WashingtOTi, DC 20548 

Dear Mr. Goldstein; 

The U.S. General Services Administration (GSA) appreciates the opportunity to review 
and comment on the Draft GAO Report to ^e House Committee on Transportation and 
Infrastructure titled "Federal Courthouses Rent Increases Due to new Space and 
Growing Energy and Security Costs Require Better Tracking and Management" 
(GAO-06-613). We concur with the essence of the Government Accountability Office's 
(GAO'S) conclusions and recommendations. We feel that we have the programs and 
systems In place to assist the Administrative Office of the United States Courts to track 
rent and square footage trend data on an annual basis as well as assist with revising 
the Court Design Guide. 

Our technical comments to the draft report are enclosed. We have identified an area of 
the report that we feel does not properly characterize GSA's and the judiciary’s 
knowledge of the judiciar/s growing rent costs and request that GAO revise the report 
accordingly. 

The conclusions section ol the report states “Neither the Judiciary nor GSA had 
conducted an analysis to learn that thejudiciafy’s growing rent costs were primarily due 
to increases in the amount of space the judiciary occupies, together with rising 
operating and security costs.” Both GSA and the judiciary were aware that the 
judiciary’s growing rent costs were primarily due to the increases in the amount of space 
occupied and increases in security countermeasures, particularly after the events of 
September 1 1 . 2001 - GSA provided basic analyses and explanation for the increases 
to the judidary. which are generally consistent with GAO's findings. 

GSA provides an annual rent estimate to all our customer agencies that contains 
aggregate rental amounts by agency bureau code and location, including rent details 
such as square feel, shell rent, operating cost, joint use rent, tenant improvement 
amortization (both general and custom), and parking rent, which can be sorted for trend 
analysis. In addition, the Security, Space and Facilities Committee prepared a space 
and rental growth report lor the Judicial Conference in March 1 996. The report outlined 
judiciary rent for 10 years (FY’s 1985-1994) and estimated rent for the following 6 years 
(FY’s 1995-2000), which was consistent with actual experience. This demonstrates that 
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GAO comments 
supplementing those in 
the report text appear at 
the end of this appendix. 


See comment 1 . 


See comment 2. 


LECMDAS JWLPH MEOIAM 


CLARENCE A. LEE. JR. 



ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHUKJTON. D.C. 20544 


June 6, 2006 


Mr. Mark Goldstein 
Director, Physical Infrastructure 
Government Accountability Office 
441 G Street, N.W. 

Washington, DC 20548 

Dear Mr. Goldstein: 

I am writing to provide the federal judiciary’s comments on the draft report by the 
Government Account^lHty Office (GAO) regarding the judiciary’s request for rent relief 
from the General Services Administration (GSA). In short, the study design and 
methodology were seriously flawed, rendering its primary conclusions unfounded. The 
report is not accurately or objectively presented, and it is fraught with misrepresentation 
and innuendo. Unfortunately, the report contains little useful analysis to assist Congress 
in evaluating the merits of the Judiciary’s request for rent relief. 

There are several factors, all of which GAO has been told, that are directly relevant 
to understanding and considering the judiciary’s request for an adjustment to its rental 
charges: 

• The judiciary has expressed concerns for many years about GSA’s excessive rent 
charges, but these concerns about GSA’s rent-charging practices became acute 
when budget constraints limited C<mgress’ ability to provide sufficient annual 
funding increases to the Judiciary. The portion of the courts’ funds that must be 
used to pay to GSA now exceeds 20 percent. 

• The basic problem is quite simple: mandatory rent payments by the judiciary 
to GSA have been increasing at a faster rate than Hie judiciary’s 
appropriations increase. Since 2002, average annual appropriations for the 
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federal courts' have increased 4.7 percent while GSA’s average annual rent 
charges have increased 6.2 percent. This development created a funding crisis that 
necessitated a large reduction in court staff and that endangers die effective 
operation of the United States federal court system. 

• The judiciary’s woricload has grown substantially and the number of court staff has 
doubled since 1985. The Judiciary’s facilities needs were long-neglected. A 
modernization and expansion program has been critical to provide adequate 
facilities for the federal courts to serve their important public purpc^e, but die 
judiciary’s rental payments have increased at a rate that is far in excess of its 
increase in space. Since 1985, rent (adjusted for inflation) rose at twice the 
rate of the increase in square footage.^ 

• The judiciary’s long-range facilities planning process has been widely praised, and 
GAO’s past recommendations on modifying the process were adopted. The 
judiciary has and will continue to enhance its facilities program planning and 
management practices to control costs. It must be understood that cost- 
containment initiatives cannot reduce in any substantial way the judiciary’s 
total rental paymeats for hundreds of existing courthouse facilities across the 
United States. Only a redaction in GSA’s rent chaises can have any 
significant impact on the base of the judiciary’s rent bill. 

• By statute, GSA is authorized to charge government tenants rent that is 
“commercially equivalent.” GSA is also allowed to grant exemptions, which it has 
done for many agencies. The Judiciary is not a typical GSA tenant because 
courthouses are special-purpose facilities that are very different than office 
buildings. Other government organizations with special-purpose facilities, such as 
federal prisons and Federal Reserve banks, are not under GSA’s control. Because 
of the unique functions and needs of special-purpose facilities such as 
courthouses, identifying a “commercially equivalent” rent chaise Is 
impractical. 


'Salaries and Expenses for Courts of Appeals, District Courts and Other Judicial 
Services. 

^Rent adjusted for inflation increased 333 percent, while the judiciary’s usable square 
footage increased 166 percent. 
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* There is no incentive for GSA to control rental charges, and GSA’s pricing 
practices often result in excessive rental charges. As a monopoly, GSA can set 
rent rates at whatever levels it determines are “commercially equivalent,” and it 
does not have to compete for tenants because its tenants are forced to have GSA as 
their landlord. For example, capital security costs are foisted on the judiciary by 
GSA regardless of whether the judiciary agrees. 

• GSA’s lack of adherence to its own policies in calculating rent charges is a 
serious problem. GSA appears to be operating with near impimity in the 
calculation of rental charges, closely guarding its document^ basis for diese 
charges from its tenants. The results of a comprehensive audit of its rent 
calculations, which was spurred by the judiciary’s discovery of significant billing 
errors, have not been sha^ by GSA with tenants. Over the past few months, in 
15 locations, thejudiciary has identified approximately $38 million of annual 
billing errors and unexplained alterations to underlying independent appraisals. 

What do these points above have to do with GAO’s draft report? — remarkably 
little; and that is a major deficiency of this report. 

The report’s recommendatiems mostly reflect areas we are already addressing, and 
they have little bearing on the main issue, which is the increasing rental charges the 
judiciary must pay to the General Services Administration. Most of the information 
presented appears to be tangential at best, if not irrelevant, to an assessment of these 
matters. Moreover, althou^ GAO was asked to report on challenges thejudiciary faces 
in managing its rent costs, the report presents only GAO’s notions of our challenges and 
none of the primary issues and challenges identified by the judiciary. 

The issues at stake here go far beyond facilities matters; they are vital to 
maintaining a strong and independent judicial branch of government. Chief Justice John 
G. Roberts, Jr. stated in his first year-end report issued January 1, 2005: “Thejudiciary 
cannot continue to serve as a profit center for GSA.” He wrote: “Thejudiciary must still 
find a long-term solution to the problem of ever-increasing rent payments that drain 
resources needed for the courts to fulfill their vital mission.” Certainly, $38 million in 
overcharges represent a si^ificant “profit,” as do the rent payments GSA gets for 
buildings that the Office of Mimagement and Budget and GSA officials have told us are 
funded from direct appropriations into the Federal Buildings Fund and not from the 
Fund’s own revenue. 
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Congressional interest in this issue cuts across committee lines. In May 2005, the 
chairman, ranking member and nine additional members of the Senate Judiciary 
Committee sent a letter that strongly urged GSA’s Administrator to grant the judiciary’s 
request for “an exemj«ion from all rental payments except for those required to operate 
and maintain federal court buildings and related costs.” The Senate Judiciary Committee, 
which is intimately aware of the judiciary’s mission-related space needs, declared that this 
situation and iUture prospects constitute a “near crisis.” 

Major Conclitsiorts Are Not Meaningful 

As noted earlier, since 1985, the judiciary’s rent payments (adjusted for inflation) 
have increased at twice the rate of the judiciary’s square footage increase. GAO has 
produced a flawed analysis and has leaped to conclusions about a causal connection 
between growth in space and increases in rent. The study concludes that, because the 
judiciary’s assigned space expanded by 19% from 2000 throu^ 2005, and because shell 
rent, after adjusting for inflation, also increased by 19% over the same period, that the 
growth in space “accounted for” the growth in shell rent. Moreover, on the report’s 
“Highlights” page is a pie chart d^icting $139 million out of a total rent increase of $210 
million “attributable to growth in square footage.” While the data, and common sense, 
suggest a positive correlation between the increase in space and the increase in rent, it is 
an inferential leap to conclude that space growth caused $139 million of the rent increase. 

A quick comparison of other time periods shows that the growth rates between 
space and rent are not identical. The following table, calculated in constant dollars, 
demonstrates this. 


1 Judiciary Space Growth va. Rent Growth* | 

Period 

Change in 

Sq Feet 

jChange in 

Rent $ 

2000-2006 

19.61% 

23.72% 

2002-2006 

13.47% 

8.47% 

1995-2006 

115.11% 

186.02% 

1985-2006 

166.53% 

332.97% 


* 'Hie square fooUge and rent figures represent the Courts of Appeals, District Courts and Other Judicial Services 
Salaries wd Expeases account. The rent figures are total, or gross, rent numbers rather dian merely “shell” rent, 
since shell rent did not exist as a discrete rent con^Kment until 2000. The dollars are adjusted for inflation. 
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It is inappropriate to attribute absolute causality to increases in inventory size for 
proportionate rent increases, primarily because real estate markets move both up and 
down, and since GSA sets rent on the basis of market appraisals, overall rents could 
increase -above CPI inflation-even if the inventory size were static. Similarly, overall 
rents could decrease even while the inventory were growing, if markets were declining. 

The point, again, is that GAO has shown only a correspondence between space 
growth and rent increases, not a causal relationship. Unless other critical independent 
variables, such as real estate nwket movement and GSA repair and renovation activity, 
are accounted for, conclusions that rent increases are “attributable” to space growth are 
unwarranted. Indeed, as the table above demonstrates, over the past 20 years, square 
footage increases can “account for” no more than half of the total rent increase for the 
corresponding period, even after adjusting for inflation. 

It is important to recognize that the report’s primary focus on rent cost 
increases in recent years is only a fraction of the whole rent picture because rent for 
existing courthouses constitutes the majority of the judiciary’s rental costs. Paying 
escalating rent on the existing inventory of space is a budget problem for the judiciary. 

The fact that adding new space in a district increases rent costs is not surprising, but there 
is no context provided to explain why the judiciary has needed more space and why it will 
continue to need new courthouses in the future, lliat is a primary challenge facing the 
judiciary in managing its rent costs, but it is not identified as such. 

Another of the report’s conclusions is that having better data to analyze would 
enable the judiciary to manage its rent increases. This is mystifying. While the judiciary 
is keenly interested in obtaining better data from GSA, the judiciary’s rental problem will 
not be solved through tracking the kinds of rent component costs that GAO recommends. 
The implication that we have “larger than expected increases in rent” (as stated on page 
19) is inaccurate and insulting. The judiciary does an excellent job of projecting, 
budgeting and accounting for its rent costs. Our problem is not that we are unaware of 
rent costs, it is that appropriations levels are insufficient to pay the rent and meet 
other critical needs. 

GAO has identified as a major challenge a “lack of incentives” for efficient space 
management at the circuit and district levels because the rent bill is paid centrally. 
Notwithstanding GSA’s current inability to break the rent bill into frie appropriate court 
unit components that would allow fcM- useful trend analysis and possible circuit-focused 
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rent budgeting, the assumption that public officials need a financial incentive to exercise 
responsible stewardship is debatable. 

Stepping outside its primary focus on rent, the report pays inordinate attention to 
the current assignment of chambers and courtrooms in several locations, and the report 
draws unfounded conclusions about courtroom and chambers use and needs. The 
team’s lack of knowledge and understanding about the operations of federal courts has 
severely affected the validity and utility of the resulting analysis and conclusions. To 
draw conclusions from a superficial assessment in a report on real estate costs about 
matters of such fundamental importance to the judicial process is almost reckless. It is 
surprising that GAO’s internal review processes would allow recommendations to be 
made about appellate courtroom needs, for example, when the team neither spoke with a 
single apellate judge nor asked the judiciary about the appellate courts’ courtroom usage 
practices or needs. More concerns about these problems are addressed later in these 
comments. 

The Report Lacks Balance 

In June 2005, you testified before the House Committee on Transportation md 
Infrastructure’s Subcommittee on Economic Development, Public Buildings and 
Emergency Management SubccHnmittee that approval of the judiciary’s request for rent 
relief would have grave consequences for the Federal Buildings Fund. From the start, 
GAO’s a priori premise that rent relief was a bad idea appears to have influenced frie 
design and conduct of the study. 

GAO chose not to address fundamental issues regarding the appropriateness of 
GSA’s rent policies for courthouses, whether these policies were implemented properly, 
the impact of rising rental costs on the judiciary’s ability to fund other essential needs, or 
mission-based reasons why the judiciary has and will need additional facilities. GAO’s 
unbiased analysis of these complex issues would have been welcome. 

Throughout, the report presents the judiciary as wrong and GSA as right. For 
example, while the report questions whether the judiciary has sufficient incentives in 
place to control space growth decisions made by the courts and circuit judicial 
councils, it does not explore at all whether GSA has incentives to control costs and 
rental charges. The report does not assess GSA’s policies or practices at all, and the 
report mentions none of GAO’s priw studies critical of GSA’s management of the 
Federal Buildings Fund. The deferwitial treatment of GSA’s practices was illustrated 
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when a GAO official defended GSA’s decision to charge $1 1,000 in annual rent to the 
judiciary for a parking lot that was transferred to the government for $ 1 , arguing that it 
was within GSA’s authority to do so. Typically, GAO evaluates the public value 
regarding how government entities exercise their authorities. Indeed, in this report GAO 
does not show the same hands-off respect for decisions made under the purview of the 
Judiciary’s authorities that it has affonled GSA. 

The judiciary was fully prepared to assist GAO in carrying out a through and 
objective evaluation of the key issu^ related to rental costs, including the judiciary’s 
facilities needs and funding challenges. These involve complex issues that have broad 
implications. GAO sought very little formal information from the judiciary and ignored 
pertinent facts provided by the judiciary’s officials. Instead, GAO determined to use 
anecdotal material in such a way as to cast blame on the one who complained about 
GSA’s aggressive pricing practices. The resulting product has been crafted to suggest 
that the judiciary’s r«it problems may be due to unnecessary growth in space and to 
inefficiency. GAO has igniHcd vital facts and failed to present the true picture. 

Questionable Methodology 

Questionable Use of Site Visit Anecdotes. The flawed analysis of national data 
was discussed earlier. Another major component of GAO’s study involved site visits. 
GAO opted to focus its limited resources on a short time period (2000-2005) and on only 
a few Judicial districts which saw a large increase in their rent charges during that period. 
Acknowledging that an analysis of only a few districts could not be generalized to reflect 
the entire system, GAO chose this meUiodology ostensibly to delve into the details 
regarding the five districts. Instead, these visits have been used to cobble together a 
series of misleading anecdotes with scant facts presented out of context, many of which 
are unrelated-and these are used to draw conclusions that are imfounded. 

A clear example of mediodological errors leading to inaccuracies can be seen in a 
section on visiting judges (pages 25-26 of the draft). Visitingjudges are those judges 
who travel from their offrcial duty station to handle caseloads in locations where, for 
example, either a new judgeship has yet to be created, a resident judge has become ill, or 
where there is a spike in case filings. The draft report characterizes the space associated 
with these judges as unused. This is clearly not the case. In Phoenix, for example, 
chambers and courtrooms are used by visiting judges, the 9th Circuit Bankruptcy 
Appellate Panel when its caseload brings the Panel to the district, and by executive branch 
administrative law judges through a Memorandum of Understanding. 


P^e 54 


GAO-06-613 Federal Coortlionses 




118 


Appendix HI: Comments from the 
Administrative Office of tbe C.S. Gonrts 


See comment 21. 


See comment 22. 


See comment 23. 


Mr. Mark Goldstein 
Page 8 

While die language in the report was carefully parsed to avoid making false 
statements, this technique has not succeeded in producing an accurate result. First, it is 
important to point out ftat GAO never asked about the judiciary’s use of visiting judges 
or its policies and practices with regard to planning courtrooms or chambers for them. In 
a survey, GAO asked courts to identify spaces currently used by visiting judges, but did 
not ask about usage. HiCTefore, to say “it is not possible” to determine how often visiting 
judges make use of courtrooms and chambers because the judiciary does not collect 
national statistics is unfounded, particularly with regard to the district portrayed. 

The GAO team visited six districts and focused on use of these spaces based on 
momentary observations. It is highly questionable to imply that these observations have 
any validity for drawing general conclusions. In an effort to highlight the idea that 
courtrooms and chambers are sitting idle, GAO published an array of six photographs 
purported to be of an “unused” visiting judge chamber in Phoenix. There are two major 
problems with this presentation: first, most of the photographs are wrong; and second, the 
chamber is used frequently. Of the six photographs, only two are from a sixth-floor 
chambers suite used by visiting judges in the Phoenix bankruptcy court. One photo is 
from another floor of that courthouse, and three others are from a different city altogether. 
This mistake can be attributed to simple error in record keeping, which demonstrates that 
GAO’s fact-checking process is fallible. Even more disturbing than this error, however, 
is the characterization of the chambers suite as ‘"unused,” which is belied by facts. The 
bankruptcy clerk for the District of Arizona explained that judges in Tucson carry 
assigned caseloads in Phoenix and travel regularly to hear those cases. Had GAO asked 
about usage data, the court has a calendar system which shows that the 6'^' floor courtroom 
under question in Phoenix was used 103 days m the last twelve months-which is nearly 
half of all business days. The clerk of court also wrote that: 

Our GAO guests did not ask for such information or ask specifically 
whether we tracked utilization locally. My recollection is that I described 
our current usage in some detail, noting how our Tucson judges use the 6* 
floor chambers and courtroom on a regular basis on assigned caseload.... 

No Analysis of Reasons for Growth. It can be no surprise to anyone that total 
rent costs increased for districts which moved into newly constructed courthouses during 
the time period GAO selected. This information was known and could be reviewed 
without visiting the courts. The resources expended by GAO to visit courthouses across 
the country has produced very little relevant information about the selected districts. A 
reader will not have a clear picture at all about the situations in those districts because the 
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information presented for each district is sketchy and inconsistent. In particular, there is 
no information about why a district needed new facilities. The report contains virtually 
no discussion of the mission-related purposes for facilities decbions that were made 
that would give meaniug to the numerical data presented. Instead, the assortment of 
facts selected for publication appear to be chosen for their potential value in supporting 
certain conclusions. Ev^ court visited was asked to confirm the facts reported by GAO. 
All of them identified errors and nearly all courts reported that GAO had misconstrued 
the facts or told only part of the full story. The Honorable Benson Everett Legg, Chief 
Judge, U.S. District Court, District of Maryland, requested that the enclosed letter be 
included as part of the Judiciary’s official comments. 

No Analysis of Space Measurement Accuracy. One useful outcome anticipated 
fi’om the site visits was not achieved. The GAO team said it needed to go on site to 
inspect the space and compare it to GSA’s plans and other documents, and to validate the 
rental charges for those buildings, but the draft reports nothing about this. Whether the 
square footage was correctly charged or not was deemed to be a salient part of the 
assessment by GAO itself. The district court in Rhode Island shared with GAO an 
assessment of incorrectly charged space, alcmg with photos of space GSA incorrectly 
considered usable for offices. Originally, GAO wanted to ignore this data, and only 
recently has agreed to note this one example in the report, but plans to characterize it as 
an “informal” appeal of GSA’s rental rates. 

Inaccurate Assessment of Chambers and Coortrooms. The report has focused 
on Judicial chambers and courtroom spaces, and how they are currently assigned in the 
courts. This topic has little real significance to the larger rent issue; moreover, courtroom 
use is a topic being studied separately. GAO’s reported facts regarding the courthouses 
visited concentrate on instances of currently unassigned courtrooms and chambers. The 
shortsightedness of these findings is remarkable. Courthouses are built to be used for 
decades. The Judiciary’s space planning process has been endorsed as sound by 
independent entities. But, planning is not an exact science, particularly when critical 
factors are largely outside the control of the judiciary or unpredictable. To draw 
conclusions about whether chambers or courtroom facilities are used “efficiently” based 
on a snapshot in lime is wrong without considering the complexity of driving factors. 
Importantly, new judgeships are created by Congress and the filling of Judgeship 
vacancies is controlled by the President and Congress. Judges may become ill, pass away, 
or leave the bench. Judges may take senior status when eligible or they may not, and they 
may or may not carry a heavy workload in senior status for varying periods of time. 
Caseload volumes may shift between locations within a particular district requiring judges 
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to travel to non-resident locations. New judges may serve in a different duty station 
within a district or a circuit than the Judges they replace. There are public benefits to 
establishing places of holding couit where judges may only spend limited amounts of 
time, and it is Congress which establishes fiiese locations. 

In addressing die current assignment of chambers and courtrooms, these practical 
complexities are not described. There is nothing presented about pending new 
judgeships, replacements forjudges taking senior status, or future judgeship needs in the 
districts visited. For example, there has been an explosion of workload in Ae District of 
Arizona. Five new district judgeships (and 4.5 magistrate judgeships) were added since 
1999 and there are five new district judgeships in the judiciary’s judgeship bill pending in 
Congress. But the report covers only a large increase in square footage mid rental costs 
for this district. For GAO to limit its analysis to square footage figures is not only 
meaningless, but it suggests that the construction of courthouses is unrelated to definable 
needs. 

Paraphrasing Anonymons Sources. GAO decided how to present the judiciary’s 
views, and it has opted to make use of anonymous paraphrases attributed to judges and 
court officials which cannot be confirmed by the judiciary. GAO refused a request to 
confirm these statements with their sources, stating that GAO has sniTicient internal 
control measures to attest to the accuracy of these statements. GAO also refused a 
specific request from a chief district judge who wanted to know only if he was the 
purported source for a particular statement. In light of the license GAO has taken 
with regard to presenting only selected bits of information gleaned in the site visits which 
some court officials believe have been misrepresented, judges and court officials are 
understandably concerned about these anonymous statements. Court officials have 
expressed concern that some casual statement or a reply to a question might have been 
misunderstood and taken out of context by GAO. If the goal is accuracy, confirming with 
sources any statements of theirs that will be paraphrased in a report would enhance 
GAO’s products. 

Why Did GAO Drop the Nwnber-One Objective to Assess How GSA Calculates Rent? 

The study does not address a primary issue — namely, whether the methods 
used for determining commercially equivalent rental charges are appropriate for 
special-purpose facilities such as courthouses. It does not analyze cost impacts 
related to five-year shell rent adjustments. And, it does not report on the accuracy 
of GSA’s bills. 
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GAO’s underlying concern about reducing revenue for the Federal Buildings Fund 
presumptively affected the methods by which the study was conducted, and it ultimately 
led to eliminating or covering only superficially key study objectives. Importantly, the 
study did not assess how rent charges are calculated by GSA. Indeed, GAO inexplicably 
dropped this original nuraber-cme objective entirely fi'om its final study objectives and 
chose only to describe the policies for charging rent, which were already understood by 
the involved parties. This objective would have focused attention on whether these 
policies are appropriate for courtho^es and on whether the policies are followed in actual 
calculation of the rent. 

Judiciary officials informed the GAO team early in the study of significant 
errors discovered in GSA*$ rent bills amounting to tens of millions of dollars in 
annual overcharges. Judiciary officials raised questions about undocumented alterations 
made by GSA employees to independent ^praisals which elevated rental charges, and 
judiciary officials also expressed concerns about the potential for certain conflicts of 
interest related to a special bonus program at GSA’s Public Buildings Service which 
includes revenue enhancement as a factor that can result in large monetary bonuses to 
regions and individuals. GAO opted to ignore these serious matters, which you said 
would be “outside the scope” of this study. In light of your government accountability 
mission, it is incomprehensible how GAO could determine that assessing whether GSA 
has been misapplying its pricing policies and overcharging for rent is outside the scope of 
a study about the judiciary’s rent costs. Indeed, inappropriate pricing practices and 
misapplication of current policies could be a key component of the rent increases. 

Not only did the GAO team ignore and dismiss these serious issues, but In the first 
written product GAO produced, the only mention of rent bill errors was an incredible 
statement that we rarely find rent bill errors. This misrepresentation of the judiciary’s 
concerns was later edited in the draft following our protest. Moreover, although GAO’s 
team orally reported that key documents to substantiate rental charges were missing from 
GSA’s records, these internal control deficiencies were not cited in the report. GAO has 
now committed to reflecting in the report the judiciary’s concerns about the accuracy of 
rental charges, but this is a poor substitute for an independent assessment by GAO on this 
extremely critical matter. 

AO officials informed the t^m about the difficulties the judiciary has faced in 
analy 2 ing the accuracy of GSA’s rental charges. In particular, we cited the unwillingness 
of GSA to produce backup documentation regarding the basis for individual buildings’ 
rent charges, such as current space plans or appraisals. We told the GAO team that a 
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district court resorted to filing a Freedom of Information request to obtmn such 
information fiem GSA. We discussed GSA’s decision to hire an outside auditor to 
review the documentation for rental charges (and the team said the Booz-Allen findings 
were reviewed by GAO). We told the team that we had an extensive and labor-intensive 
rent-validation effort underway across the judiciary. 

Importantly, none of these matters is addressed or identified in the draft nor are 
there any facts presented about how specific rental charges were actually calculated by 
GSA and whether they were accurate. GAO’s objective and independent findings 
regarding the accuracy of the rent bills is needed. 

Key Issues in Assessing the Appropriateness of GSA 's Rental Charges 

As noted above, instead of evaluating how GSA calculates rent charges, the draft 
describes only very basic and well-known components of the rental charges. The more 
difficult questions are missing. For example, the report does not examine the rental 
charges for government-owned facilities. How many judiciary facilities are government 
owned? What contributory effect have real estate market cycles had on GSA rental rates, 
and what effect are they likely to have? What cost trends can be expected for those 
facilities over the life of the building? To what extent do charges exceed the actual cost 
of operating those facilities? 

The study does not examine whether GSA’s appraisal-based pricing approach is 
inappropriate for buiid-to-suit, special purpose structures such as courthouses. This 
appraisal-based approach results in: 

• higher rental rates reflective of speculative space rents, yet the judiciary is the 
guaranteed tenant and there is no speculative risk for GSA; 

• higher rental rates reflective of a small (i.e., 1 0,000 square foot) occupancy, 
whereas the judiciary is the majority tenant and entitled to a volume discount for 
occupying full floors; 

• rental rates that usually escalate every five years as GSA re-appraises the space, 
whereas typically private sector tenants in build-to-suit buildings enjoy long term 
(i.e., 20 to 25 year) fixed rent agreements; and 
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• premiim (extra) rent charges for courtrooms as well as for secure judges’ elevators 
and prisoner elevatois, even though these features are part of the original building 
design and in typical build-to-suits, upcharges would never be assessed on such 
features. Rather, rents would be set to recover cost of capital. These premium 
rents recover far more than the amortization of initial capital costs. 

Also, while it is described in the draft, the study does not assess the relative merits 
of GSA’s secondary means of pricing space— return on investment (ROI) pricing. Should 
this be the primary pricing approach for courthouses and special purpose facilities? If so, 
should the rate of return be adjusted to reflect how risk is actually apportioned? To 
explore these questions, the following points should be addressed: 

• GSA’s pricing policy provides that, when an appraisal-based rental rate will not 
yield GSA an initial minimum return of 6 % on the capital to be invested, it resorts 
to ROI pricing. 

■ The ROI approach is more in keeping with how the space would be priced 

commercially, but in GSA’s application of ROI, 200 basis points (2%) are added to 
the commensurate term Treasury Bill rate to arrive at the amortization rate used in 
calculating the rent. 

GSA argues that it is entitled to a 200 basis point spread above commensurate term 
Treasury Bills as a “premium” for the risks it takes, but in the way GSA has 
formulated ROI pricing, the tenant-not GSA- bears all risk: if the project is 
delayed, the judiciary and not GSA pays for any “holdover” rent in its current 
space as well as storage costs for furniture and equipment for supporting the new 
building. Also, if the project runs over budget, the judiciary pays the final cost, 
regardless of escalations and budget busts. In the private sector, when a building 
is not delivered on time, the tenant can withdraw fiom the project, but, because 
GSA is a monopoly service provider, the tenant agency has no choice but to incur 
the added costs. 

The appropriate amortization rale for GSA to use in ROI pricing is the interagency 
borrowing rate charged by the Federal Financing Bank: the Treasury Bill rate plus 
12.5 basis points. 
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The Draft Report Lacks Essential Context 

The product contaius numerous items that reflect the team’s lack of 
knowledge about the federal courts and that lack relevant programmatic detail and 
context. Many of the topics addressed in this report involve matters that are not simply 
facilities-related but are mission-related, and that require a basic underetanding of the 
federal judicial system. Also, the lack of historical perspective and the emphasis on 
describing cuirent facilities details is both shortsighted and of questionable significance 
for describing the longer-term funding issues and facilities needs of the Judiciary. 

A presentation of basic infonmtion about the judiciary’s growth would provide 
essential background and contribute to a more complete analysis regarding the judiciary’s 
facilities needs. Overall workload ^wth trends created a need for more judges and staff 
in the courts. Over the last fifleen years (1990-2005), the following changes occurred: 

• Appeals filings increased 66% 

• Civil filings (district) increased 29% 

• Criminal filings (district) increased 44% 

• Bankruptcy filings increased 118% 

• Persons Under Supervision increased 40% 

• Total judges ino-eased 25% 

• Total court suppOTt staff increased 45% 

Moreover, the judiciary’s workload is not under the control of the courts and workload 
cannot be reduced to meet budgetary and space constraints. Matters within the 
jurisdiction of the courts must be handled expeditiously by the courts; there is no 
alternative. 

Another contextual issue missing from the report is that the judiciary is not the 
only involved party in determining courthouse facilities needs. Access to the federal 
courts is a core value in the American system of government. Congress has established a 
court system to achieve this end, which includes designating places of holding court 
across the United States and authorizing courthouse projects. Courthouses are historic 
and important symbols of the federal government in communities across the countiy that 
often play a significant role in uitan redevelopment efforts. The interest in constructing 
new courthouses is often shared by the judiciary, Congress, the executive branch, and 
othere. 
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The Report Ignores Challenges Facing the Federal Judiciary in Managing Rent Costs 

Another major objective of the study was to identify the challenges the judiciary 
faces in managing its rent costs. Indeed, the report completely ignores information from 
the judiciary’s designated officials about the judiciary’s challenges. Instead, the report 
notes only GAO’s limited views on challenges the judiciary faces. There are many 
challenges facing the judiciary in managing rent costs which the GAO report 
neglects to discuss. 

Inelasticity of Buildings and the Need for Expansion Space. First in 
importance is the challenge of planning f«x new courthouse buildings that can 
accommodate future expansion of court functions, but which, at the point of project 
delivery, are more than the courts’ ciurent needs. This problem is common to law firms 
and many other organizations, including federal agencies, with projected expansion 
needs. A common private-sector practice to remedy this problem is to lease more space 
than is presently needed, and tiben sub-lease the expansion space until the organization 
e^qiects it will need that space in the future. Another technique is to acquire lease 
options, such as a first right of refusal, on additional space in a leased building. The 
problem is compounded fcwthejudiciaiy because courthouses are essentially built-to-suit 
buildings; they are not conventional office buildings with space that is readily 
interchangeable with other tenants. 

Given the inelasticity of real estate, and the long lead times In courthouse project 
delivery, it would be highly imprudent to size these buildings merely to die judiciary’s 
space requirements for the time of initial occupancy. This would mean the building might 
soon be filled to capacity, and e?q>ansion requirements would be pushed into another 
building. Accordingly, when GSA builds new courthouses, it constructs them to meet the 
judiciary’s projected ten-year space requirements. While the judiciary has no control over 
outside forces which contribute to its space needs, such as the number of case filings, 
crime rates, and enhanced bcM^er enforcement activities, it projects its future needs using 
a methodology that has been refined over the years to incorporate recommendations made 
by GAO. The additional capacity is sometimes used by other tenants, such as the U.S. 
Attorney’s office, or ccunponents of the courts that might later be pushed out, and 
sometimes used as storage. 

It makes no sense to have a new courthouse full upon occupancy, but GAO leads 
the readers of its draft to believe that having expansion space in a courthouse is excessive. 
Instead of addressing this issue as a legitimate challenge for the judiciary in managing its 
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rent costs, GAO has turned this into a criticism by characterizing it as the judiciary’s 
“inefficient space use.” 

According to GSA, it can take, at a minimum, 1 1 years to plan, design and 
construct a courthouse. Recently, it is taking even longer to gain the necessary approvals 
and to ultimately occupy the buildings. In the short-term, however, a new building should 
have space that might not be used for the purposes for which it is ultimately planned. For 
instance, instead of building completely finished courtrooms that will not be utilized in 
the immediate future, GSA builds edacity into the building that can be converted to 
courtroom or office space use in the future. Figure 7 in the draft report illustrates how a 
storage space in Seattle, WashingtcHi can be converted to make a district courtroom in the 
future at minimal expense. This use of space reduces the judiciary’s costs for off-site 
leased storage units, while also allowing for the court to have space available for its 
ejqjansion needs in the long term. Even though the judiciary must pay rent on the space 
in the meantime, the benefits of having the space available, especially if the workload 
increases quicker than expected, outweigh the increased short-term rental costs. 

The draft also references the Alexandria, Virginia, courthouse, and claims that the 
building should be full. There are currently nine judges in Alexandria, plus one vacancy, 
two judgeships for the district in legislation pending before Congress, and one judge 
eligible to take senior status now and another judge eligible within three yea», for a total 
of 14 potential judges. There are currently 14 courtrooms in Alexandria, so the 
courthouse will be full within the next few years. GAO has characterized the judiciary’s 
space planning efforts in a way that would suggest that the building has too much space. 
Having the capacity to accommodate these additional judicial officers shows how good 
planning avoids the need to split the court into multiple locations and avoids the need to 
incur extra costs associated with, among other things, telecommunications, security, and 
moving files, staff, and jurors among multiple locations. 

The draft report unfairly criticizes courts for increasing courtroom flexibility in 
exchange for building fewer courtrooms than were allotted. In the districts of Nebraska 
and Washmgton Western, courts chose to build courtrooms to district judge courtroom 
standards to avoid having to build more courtrooms in the future. The judiciary reduced 
the number of magistrate and/or bankruptcy judge courtrooms plaimed in the building. 
Yet the draft criticizes diose courts because bankruptcy and magistrate judges would be 
using courtrooms that deviate from the space standards in the Design Guide. TTie report 
fails to recognize that flexibility in courtroom and courthouse planning can reduce the 
cost but might result in deviation from the space standards in the Design Guide. 
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Intractability of Space Costs. Another challenge facing the judiciary in terms of 
rent is the inherent intractability of space costs (i.e., rent) once the initial decision has 
been made to build. GSA, not the judiciary, is responsible for man a gin g construction and 
controlling the overall building cost— the courts have only an allowance for tenant build- 
out to manage — and if the entire building cost becomes too great, GSA will resort to 
Return on Investment pricing, and is guaranteed to recover the entire capital investment, 
at a 6% or better rate of return, no matter what the cost. For buildings with appraisal- 
based pricing, once the occupancy is established, future costs are more a function of real 
estate market dynamics than they are of tenant agency program decisions. The judiciary, 
in particular, is limited in what space it can relinquish due to security or specialized build- 
out. The judiciary also has little control as to when space rents increase as a consequence 
of GSA-initialed capital improvements to buildings, through repair and renovation 
projects or capital improvements to enhance security. 

Rental Charge Accuracy. As noted elsewhere, the judiciary also faces a 
challenge in trying to corroborate die reasonableness and accuracy of GSA’s charges for 
space. This is due both to the special purpose nature of courthouses and the Jack of direct 
market comparables fw courthouse space, as well as to GSA’s reluctance to share 
appraisals and other background information (such as fiill cost data for ROI-priced 
properties) that would enable the judiciary to validate the charges. 

Technology. Challenges involving the space implications of technology are also 
important to understand. Many courthouses were built prior to the widespread use of 
electronic research for legal sources and, therefore, the sizes of libraries in courthouses 
were designed to accommodate significant numbers of hard copy materials. When 
planning the new courthouse in Seattle, Washington, the court reduced its library by half 
the size. Significant changes to the library space standards will be considered in 
September 2006 by the Judicial Conference. 

Some courts have switched from court reporters to electronic recording after the 
building was occupied and there is now space for court reporters in judges’ chambers. 

The draft report completely mischaracterizes what transpired in Seattle with regard to 
court reporter space. It is not possible to give this existing space back to GSA unless it 
can be rented out to other agencies. 

The Design Guide will also be updated to reflect the impact of electronic case 
filing on filing storage requirements in clerks’ office. As technological advances are 
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incorporated into the evrayday functioning of the court, the judiciary is committed to 
chiuiging its space standards accordingly. 

Obsolete Facilities. Another challenge is that obsolete space poses functional and 
security risks. Some courtrooms simply cannot accommodate the changing nature of the 
federal courts’ caseload. The GAO ev^uati<Hi team found totally inadequate hearing- 
room space that could no longer be used for modern-day court proceedings before 
magistrate judges in Baltimore. The building in Baltimore was built prior to the first 
publication of the Design Guide, and the magistrate judge hearing-room size poses 
security concerns due to the lack of separation between individuals in custody, the 
victims, law enforcement officers, judges, and the lawyers. The court states that it has 
undertaken plans to combine the four rooms into two functional courtrooms; they are 
currently being used to store fiimiture due to a lack of storage space in the building. With 
the roles of magistrate judges growing to the point where magistrates handle almost all 
types of proceedings except for felony trials and sentencing, the court space assigned for 
magistrate judges to carry out diese duties must adequately accommodate them. 

Additional information from the court about the total inadequacy of this space is provided 
in the enclosed letter from the court 

Other judiciary challenges are not addressed in the report. The judiciary has the 
following challenges in managing cent costs; 

« The uncontrollable growth in workload, requiring additional judges and staff 

• Addressing security needs and functional obsolescence in an aging inventory 

• The inappropriatencss of GSA’s rent pricing practices for court space and 
inconsistent execution of current policies 

• Obtaining timely rent estimates from GSA 

• Inadequate communication from GSA regional offices to determine the cost 
implications of potential projects 

• GSA keeping projects on schedule 

• An inconsistwit funding stream for courthouse construction projects 
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• The changing nature of the judiciary’s work and the consequent changes wrought 
to the design and amount of space required 

• Statutorily designated places of holding court 

• Benefits to GSA and the Federal Buildings Fund in backfilling courthouses with 
other courts 

Additional Accuracy Problems 

We have many concerns about the accuracy of commentary and analysis in the 
report, many of which have been previously described. Although numerous corrections 
have been made in the past few weeks due to efforts on the part of judiciary staff who 
produced extensive materials, a large number of the stated facts are incorrect or only 
partially correct, and critical facts are simply missing. As noted earlier, various fact 
snippets are so devoid of context that they will be readily misinterpreted, and their use to 
support conjectures about “inefficient” space utilization on a particular day or point in 
time, or to raise questions about a judicial practice that the team does not &ily understand 
is highly questionable. Unless the facts are clarified, any resulting inferences have highly 
questionable probative validity. 

Some of the report’s additional major inaccuracies are noted below: 

• The draft report mischaracterizes space made available for use by a judge in 
Tacoma, Washingttm. The draft states that a bankruptcy judge with a full 
courtroom and chambers suite in Tacoma, also maintains an exclusive courtroom 
and chambers suite about 30 miles away in Seattle. This is not correct. The judge 
is stationed in Seattle and travels to Tacoma in order to assist the divisional office 
with its work. The next bankruptcy judge authorized by Congress for the district 
will be stationed in Tacoma. Having adequate space available is a key factor in 
handling the caseload expeditiously. Also, the courtrooms do not have holding 
cells, as currently stated in the draft. 

• Unique functional requirements can also dictate space use that may involve 
increased costs. One example was noted in Alexandria, Virginia. There, in 
accordance with 28 U.S.C. § 462(c), a circuit judge was assigned to leased space in 
McLean, Virginia. While such leases add to the judiciary’s total rent costs, the 
special nature of the work the courts conduct can sometimes dictate how the 


Page 66 


GAO-06-613 Federal Courthouses 




130 


Appendix IQ: Comments &om the 
Administrative OfBce of tte U^. Courts 


See comment 52. 


See comment 53. 


See comment 54. 


See comment 55. 


Mr. Mark Goldstein 

Page 20 

judiciary uses its space. The report’s highlights page incorrectly states that the 
judge had “designated” chan^rs space in Alexandria as well as in McLean. In 
this case, the appellate judge chambers planned in the Alexandria courthouse was 
subsequently converted to be used for other purposes by the district court because 
of a shuffling of space related to the court’s need to create a Sensitive 
Compartmenied Information Facility to accommodate the classified materials 
associated with several high-profile terrorist cases, including the Moussaoui case. 

• The report contains several inappropriate statements about “finishes.” When 
discussing tenant improvements, the report links “steep increases” in cost to the 
“types of finishes” and fails to discuss the components of the tenant improvement 
allowance. On page 3, in discussing the judiciary’s tenant improvement costs, the 
draft report parenthetically notes as an example of tenant improvements, “finishes 
such as wood finishes,” which could mislead a reader to think that the bulk of the 
judiciary’s tenant improvement costs are due to the use of wood finishes. Indeed, 
tenant improvements include doors, floor covering and drywal! as well — not just 
“finishes.” 

• The report notes that District of Rhode Island experienced a 927 percent increase 
in tenant improvement costs which was, according to GAO, attributed to “the cost 
of finishes.” This comment needs additional context. In the 1990’s, the court in 
Rhode Island had to choose either to renovate a badly deteriorating courthouse 
building (the Federal Building & U.S. Courthouse) with infrastructure that GSA 
had not overhauled in a century and which could not accommodate all of the court 
functions, or to build a new courthouse building. With GSA’s support, the court 
chose to fully renovate the Courthouse Building and partially renovate the adjacent 
J.O. Pastore Federal Building. Consequently, both buildings underwent 
prospectus-level renovations between 1995 and 2002. Thus, the judiciary was 
responsible for restoring and preserving these historic buildings while 
incorporating significant security and functionality elements into the historic fabric 
of these buildings, and their useful lives were extended far into the future. The 
buildings were basically completely gutted and then restored. 

• There are also inappropriate references to the term “architectural.” This term 
implies that the elements are nc«i-functional design elements; however, examples 
of “architectural elements” cited in the report, such as secure corridors and 
elevators, are truly “structural” or “functional” in nature. The draft report states 
that, “First, modem courthouses require architectural (emphasis added) elements 
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that make them among die most c<^Iy types of federal space to construct.” The 
draft report should be revised to read, “First, modem courthouses require 
structural elements that, according to GAO, make them among the most costly 
types of federal space to construct.” 

• The draft contains misleading statements about security needs and secure 
circulation. The draft report notes that separate elevator systems are recommended 
for, among other things, “linking judicial officers to their restricted parking areas.” 
This statement reflects the team’s lack of expertise in this area. The sepeirate, 
secure elevator system is judicial officers to move between floors and to 
parking areas, so as to uphold the integrity of the judicial process. For security 
reasons, judicial officers as finders of fact and law in cases and controversies 
before the court, must have the ability to move within the courthouse without 
encountering prisoners and the public - which may include some defendants, 
family members of victims and defendants, or litigants, witnesses, and attorneys in 
a case. 

The report states that spaces, such as secure circulation, are “replicated for each 
district judge,” and in support of that statement, provides a diagram of a courtroom 
and chambers with three different sets of elevators. The statement coupled with 
the diagram are extremely misleading because they imply that every courtroom has 
a set of elevators for the public, the prisoners, and judges and their staffs. 

Although the Design Guide contains a variety of diagrams depicting courtroom 
and chambers adjacencies, the GAO developed its own. 

Contrary to what is depicted, courthouses have only one elevator drop-off point for 
prisoners and one elevator drop off point for judges per floor (not per courtroom). 
Incidents in courts in Georgia, Kansas, and Chicago are indicative of the 
importance of secured circulation and secured elevators in courthouses. 

The integrity of the justice system is at stake if judicial officers or jurors encounter 
an interested party to a case outside of the courtroom. Indeed, there are serious 
constitutional ramifications to a Juror observing a defendant in shackles, escorted 
by a United States Marshal. 

• The diagram is also inaccurate in a number of other ways which increases 
significantly the total amount of space depicted for a courtroom, chambers, and 
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associated spaces. Comments were provided to GAO under separate cover about 
the diagram itself, which should be corrected. 

• Some concerns about the discussion of appeals judges and courtrooms were 

coveted previously. In addition, die report seems to imply diat although the one 
judge/one courtroom standard for district Judges does not apply to appellate 
Judges, the judiciary builds a courtroom for each appellate judge. The report 
states, “the Design Guide does not set different criteria for the number of 
chambers/couttrooms per appeals judge.” As stated, the implication is diat since 
the Design Guide does not set different criteria, the judiciary follows the same 
criteria as they do for district judges. This is not true. There are only 54 appellate 
courtrooms throughout alt circuits for nearly 300 judges. The report then states 
that the lack of criteria for assigning courts of appeal courtrooms “appears” to 
increase the number of appellate courtrooms and “diereby potentially” increase the 
rent. This statement is nothing more than conjecture. Congress makes all 
determinations as to where court will be held by each circuit court of ^peals. The 
judiciary must, therefore, provide space to hold court in the locale determined by 
Congress. 

Specific Comments on Recommendations in the Draft Report 


1. AOUSC should work with GSA to track rent and square footage trend data on 
an annual basis for the following factors: 

a. Rent component (shell rent, operations, tenant improvements, and other 
costs) and security paid to the Department of Homeland Secicity); 

b. Judicial function (district, appeals and bankruptcy): 

c. Rentable square footage; and 

d. Geographic location (circuit an district levels). 

This data will allow the judiciary to create a better national imderstanding of the 
effect local space management decisions have on rent and identify any mistake in 
GSA data. 

Judiciary Comment . GAO recommends that the AOUSC work with GSA to track 
rent and square footage trend data, which we agree is necessary. The specific types of 
data recommended would not be particularly useful for program planning, management or 
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budgeting purposes; but, the judiciary is keenly interested in obtaining useful data from 
GSA. Indeed, the judiciary has exerted a significant amount of effort to obtain the 
necessary documentation and information from GSA to track space and rent trends and, 
as GAO states, “identify any mistakes in GSA data.” This effort to obtain such 
information has been to almost no avail. 

The GSA, in the past, has not been forthcoming with data that will help the 
judiciary to identify mistakes in rent bills. In fact, GSA policy precludes maldng back-up 
data to rent bills readily available to occupants of GSA-controlled space. As the Judiciary 
has explained to the GAO evaluation team, courts in New York, in attempting to identify 
mistakes in GSA’s rent, were forced to file Freedom of Information Act requests to obtain 
back-up data related to the rent bills in their courts. GSA has now reluctantly begun to 
supply the AOUSC with some information, much of which is a complete embarrassment 
to GSA. The independent market appraisals, which form the basis of GSA’s square 
footage rent calculations, have numoous GSA staff-authored adjustments that raised 
judiciary rents by tens of miliicms of dollars. If everything the judiciary has identified 
thus fzr from these and other documents is true, approximately $38 million in overcharges 
resulting from unilateral modifications to documents or misapplication of GSA’s own 
pricing policies will have been incurred by the judiciary in a single year. 

In the judiciary’s view, to achieve the stated goal of “creatfing] a better national 
understanding of the effect local space management decisions have on rent and 
identifyfing] any mistakes in GSA data,” the report must recommend that GSA provide 
all back-up information requested by die judiciary. Unfortunately, it is only since the 
judiciary embarked upon its rent relief efforts that GSA began to provide some data on 
the rent components described in draff Recommendation la. The GAO evaluation team 
has indicated that addressing this important issue is outside the scope of this study. 
However, the recommendation that the judiciary should track rent trends to better 
understand how space decisions affect rent is meaningless if the underlying rent pricing 
policies and calculations are fundamentally flawed. 

As to the GAO’s recommendation that the judiciary should track square footage 
trends, the GAO draft report needs to recognize that the judiciary, for well over five 
years, has been attempting to get information from GSA that will help us track the space 
inventory better and identify frends in space growth. Even though GSA has been working 
on supplying die judiciary witii this information for over four-and-a-half years, the GSA 
effort is now only 60 percent complete. Important to note, however, is that the judiciary 
anticipated the need to get better data from GSA at least seven years ago and that the 
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effort is underway, albeit at a pace that is slower than the judiciary would prefer. Getting 
the data requires GSA to remeasure space and code the space in its database in a way that 
will enable assigning costs to the various components of the judicial branch, e.g., district 
court courtrooms and chambers, probation offices, clerk’s office, libraries, etc. 

One example of this effort could explain some of the GAO’s confusion regarding 
the growth of court of appeals space. The growth in the court of appeals space described 
in the draft report could be attributed to the fact that library space might have previously 
been assigned to the district courts, when in fact all library space comes under the 
purview of the courts of appeals. This recoding of the assignment of space from the 
district courts to the courts of appeals might help to explain why GAO has concluded that 
there has been significant growth in the courts of appeals space. The percent increases by 
“function” cited in the draft could be attributable, therefore, to the transition from the old 
way GSA provided the judiciary with data to the new way initiated by the judiciary. If 
this is the case, GAO mi^t have reached different conclusions about growth rates for the 
appeals courts. 

It is also integral to an understanding of square footage growth that the GAO 
explain there are many factors outside the judiciary’s control that drive the courts’ space 
needs. Indeed, population trends, caseload growth, the changing nature of cases handled 
by the federal courts, and the age and condition of existing facilities all play a role in 
determining where new facilities and additional space are needed. Certainly the 
judiciary’s long-range facilities planning process has been a useful tool in identifying 
space trends. It uses a methodology that has been refined over the years based on 
recommendations made by GAO. Actual needs, of course, might change depending upon 
the dynamics of the outside factors that could drive the courts’ space needs, such as the 
timing of legislati<Hi that would create additional judgeships or stepped-up border 
enforcement activities. 

Having inventory information based on court components at a micro-level will be 
of great assistance to the AOUSC and the Judicial Conference in the future. The judiciary 
has already undertaken steps to obtain such information. The AOUSC believes that the 
data should be parsed in way that enables analysis by various categories within die 
appeals, district, and bankruptcy courts. TTie judiciary is, in fact, moving well beyond 
what GAO has recommended in its draft report by seeking information from GSA that 
will help us focus on space utilization and cost by specific court unit components. 
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Unfortunately, getting the necessary data is not as easy as one might be led to 
believe. The GAO’s recommendations in this section correctly put the onus on the 
Judiciary and GSA to get better data. From the judiciary’s perspective, it has provided 
GSA with what it believes will be helpful in identifying trends and tallying costs at the 
local level. The burden is now on GSA to complete the data gathering effort 
cjqwditiously and to ensure the accuracy of the data. On this latter point, categorizing the 
data requires an understanding of how the judiciary is organized. We are certainly 
committed to working with GSA to ensure the data is accurate, but it is ultimately up to 
GSA personnel at the local level to ensure data is input correctly. Without a quality 
assurance program, this entire effort will be rendered meaningless. Therefore, we 
strongly urge that GAO recommend that GSA develop a quality assurance program for 
the data it provides to the judicial branch related to rent, and that GSA expedite the space 
remeasurement/reclassification effort. Without such additional recommendations, the 
GAO draft report is incomplete in its identification of the steps necessary to achieve its 
general recommendation that rent and square footage data be tracked. 

GAO Recommendation 

2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
a. Create incentives for districts/circuits to manage space more efficiently. 
These incentives could take several forms, such as a pilot project that 
charges rent to the circuits and/or districts to encourage more efficient 
space mage. 

Judiciary Comment . Underlying this particular recommendation Is a false premise that 
space decisions are within the control of the local districts and circuits. While Congress 
has recognized the importance of local decision-making on space matters by providing 
circuit judicial councils - the entity that has first-hand knowledge of local caseload and 
other trends important to the courts space needs - with the statutory authority to 
determine the need for space accommodations. Congress also determines where court 
shall be held throughout the country. From a real-estate perspective, it might not be 
efficient to have statutorily designated places of holding court in cities that are in close 
proximity to each other, but that decision is not always made by the local circuit judicial 
council and should not be implicitly attributed to them if such a decision seems 
inefficient. 
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For instance, one could argue diat there is no need for a courthouse in Tacoma, 
Washington, because there is a large facility in Seattle, Washington. Whether there needs 
to be a facility in Tacoma is not a decision ultimately made by the judiciary, but a 
congressional one. The judiciary must, however, work within this system in conducting 
its business and must provide space where Congress determines court shall be held. From 
an access-to-justice perspective (as opposed to a “bricks-and-mortar” perspective), the 
system is quite efficient, and the judiciary is a strong proponent of providing ready and 
easy access to the federal courts. Having courtrooms and chambers in different cities 
provides the judiciary with the ability to assign judges to caseloads at locations where the 
jury pool most accurately represents one’s peers, and saves litigants and their counsel, as 
well as witnesses, jurors, and other involved parties, from traveling long distances. The 
judiciary should not, however, be blamed by GAO for having multiple facilities for the 
courts of appeals, district courts, and bankruptcy courts in a particular circuit or judicial 
district. The report must state clearly that it is up to Congress to determine where court is 
held. If GAO believes that Congress has created real estate inefficiencies by designating 
locations of holding court, it should discuss those concerns with the congressional 
committees with jurisdiction over such matters. To reflect the complete picture of space 
management and the associated rent costs accurately, the GAO report must state that in 
terms of rent costs, the number of places of holding court, as determined by Congress, 
poses a rent challenge to the judiciary because the judiciary has very little control over 
where court is held. 

Similarly, the report should also recognize there are interests outside the judiciary 
that can influence space decisions. For example, when there is even a brief discussion 
about closing a court facility by a circuit judicial council. Congress, local governments, 
and members of the local bar raise serious concerns. In the opposite situation the same is 
true. Members of Congress also have the ability to ask GSA to study the feasibility of 
constructing a facility at a specific location. That facility might not comport with the 
priorities established by the judiciary. Regardless of why the facility was constructed, the 
judiciary must still pay the rent costs associated with that new building. These factors 
pose challenges for the judiciary in terms of additional rent and space decisions. While 
the creation of local incentives to use space efficiently may help the judiciary, the circuit 
judicial councils are not the only entities who make space decisions. 

As to the idea that incentives should be created, the judiciary is working toward the 
same objective but is taking a slightly different tack aimed at attaining tighter budgetary 
controls on the circuits’ facilities decisions. On March 14, 2006, the Judicial Conference 
approved in concept the establishment of an annual budget cap for space rental costs. 
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The Executive Committee of the Judicial Conference urged the Administrative Office in 
March 2006 to move expeditiously with development of rent budget caps and to consider 
issuing rent allocations within those caps to circuit judicial councils as soon as possible. 
This Judicial Conference action comports with the GAO recommendation 2a. 

Implementation of the budget-cap initiative will ensure that local decision-makers 
balance competing space requests at the circuit level and help circuit judicial councils in 
space planning. The AOUSC recently convened meetings with the circuit executives and 
their assistants for space to develop a methodology to implement a rent allocation 
equitably among the circuit judicial councils by the beginning of FY 2007 on a pilot basis. 
Work on this initiative will continue throughout the summer of 2006 and all of 2007. 

It is important to note, however, that there are serious challenges facing the 
judiciary in implementing this initiative. Much of its success will depend on GSA’s 
ability to provide reliable rent information and to keep projects on schedule. A 
spreadsheet that displays GSA rent estimates for a randomly selected group of projects 
has been provided to the GAO evaluation team under separate cover. The spreadsheet 
shows that GSA’s local staff do not always provide accurate rent estimates in a timely 
manner. In addition, local GSA officials meet with local courts, but do not fully disclose 
the financial implications of prr^osals made by GSA or suggested by courts. 

Expectations are subsequently raised in the courts that, in turn, can lead to disagreements 
about whether the improvements are needed and were requested, and how the rent for 
them will be paid. It should be described as a challenge facing the judiciary’s efficient 
management of its space in the final GAO report. 

Another administrative hurdle involves GSA’s rent billing protocols and other 
policies. The GAO evaluation team has been advised that Treasury regulations require 
prompt payment of the monthly rent bill. GSA will only send the bill to an agency’s 
headquarters. Because the judiciary is billed centrally by GSA, creating space incentives 
at the local level has proven to be a challenge. In the past, the judiciary established 
incentives for courts to reduce their space by crediting their local operating budgets with a 
portion of any rent savings. An incentive program such as this one will be discussed with 
the Judicial Conference’s Space and Facilities and Budget Committees. 
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GAO Recommendation 

2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
b. Revise the Design Guide to: 

• Establish criteria for the number of appeals courtrooms and chambers 
and the space allocated for senior judges. 

Judiciary Comment . We note first that GAO has already committed to deleting the 
recommendation that the judiciaiy should establish a policy for senior judges’ courtrooms 
because the judiciary has a planning policy for senior-judge courtrooms. 

Courts of appeals’ courtrooms are not a significant part of the judiciary’s space 
inventory. According to our current records, there are 54 appellate courtrooms across the 
nation. Some circuits may have all or most of their courtrooms located in one building 
and others, especially larger circuits, may have appellate courtrooms in several locations. 
The mission and functions of the United States Courts of Appeals simply do not require 
daily courtroom usage. GAO did not collect any information on this subject and, in fact, 
the GAO evaluation team never interviewed a court of a^seals jud^ to get an eTqjIanation 
of how ttte appellate courts hear and process cases. Without this information, it is 
difficult to understand how GAO cm recommend the need for a formula; therefore, this 
recommendation should be eliminated. 

As noted in the draft report, the courts of appeals will backfill space previously 
occupied by district courts in Seattte and Richmond. As such, some courtrooms 
previously dedicated to district court use are converted for use by the court of appeals. 
While this Is portrayed as inefficient space management, it is extremely important to 
realize that when GSA studies the feasibility of constructing a new courthouse, it 
considers the revenue the Federal Buildings Fund (FBF) will lose if the existing 
courthouse is no longer occupied. GSA puts a lot of pressure on the courts to backfill 
existing district court buildings with either the court of appeals or the bankruptcy court so 
that the FBF does not lose revenue. Because of the special-purpose nature of 
courthouses, the only logical backfill occupant is another federal court because the 
courtrooms and, to some extent chambers, are not readily converted to standard-type 
office space. The courtrooms are already constructed in these buildings so at times, one 
or two extra courtrooms might be assigned to the judiciary. In other instances, there are 
no other federal tenants available to backfill the space. 
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Similarly, if the court of appeals is in leased space, as is the case in Seattle and as 
are some offices in Richmond, not as much revenue is accruing to the FBF. Many courts 
are quite happy in their leased space, but GSA has the authority to reassign space as it 
sees fit. Sometimes the rental rates in the leased space are lower than what GSA will 
charge when the court backfills an exisfing district court building. In many cases, the old 
couidiouse buildings have been neglected for years or have historic qualities that render 
their use by any entity other than a federal court untenable. The judiciary then ends up 
paying higher rent as a result of a major renovation in an existing building. 

The phenomenon of lost revenue to the FBF and its effect on backfill tenants poses 
a significant challenge to the judiclaiy and should be described as such by the GAO 
evaluation team in the final GAO report. Hiis challenge can lead to what the GAO report 
has portrayed as inefficient space decisions made by the judiciary, especially with regard 
to the court of appeals recommendation, yet is not necessarily a factor over which the 
judiciary has complete control. In light of this GAO recommendation, however, the 
judiciary will not be as accommodating to GSA as it has been in the past. 

GAO Recommendation 

2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
b. Revise the Design Guide to: 

- Make additional improvements to space allocation standards related to 
technological advancements (e.g., libraries, court reporter spaces, staff 
efficiency due to technology, etc.) and decreases requirements where 
appropriate. 

Judiciary Comment . The judiciary has already begun to implement this recommendation. 
At its March 2006 session, the Ju^cial Conference approved significant changes to the 
Design Guide. Also, changes to square footage and planning assumptions for libraries 
will be considered by the Judicial Conference in September 2006. The effect of 
electronic case filing (as opposed to paper filing) on file storage needs, as well as the 
impact of recent changes approved by the National Archives and Records Administration 
that will result in reduced paper files space, will also be considered in September 2006. 
Space standards for microfilm and microfiche reading and storage are also scheduled to 
be changed. The judiciary is conrunitted to updating its space standards on a regular basis. 
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Conclusion 

A fundamental problem with the draft report is that it does not contain key 
information necessary for an objective, feir or thoughtful assessment of issues relevant to 
the judiciary’s request for rent relief. It is in the interest of good government and it is in 
the public’s interest that the report GAO ultimately provides to the Committee reflects the 
accurate and unbiased research expected from GAO. It would be helpfiil to ail involved 
parties if GAO could preset information and an objective analysis to address these key 
questions: 

• What are the primary reasons why the judiciary has needed more space and what 
are the prospects for future space needs? 

• How have rental costs changed over time and what cost increases are expected in 
the future? 

• Are the judiciary’s budget concerns substantiated by recent history and reasonable 
expectations about future funding requirements and appropriations levels? 

• Are rent policies and practices employed by GSA reasonable for speciaUpurpose 
facilities such as courthouses? 

Over the past few weeks, by necessity, we have rushed to provide vital information 
that GAO should have been collecting and analyzing during the year-long study effort. 

We urge you to produce a balanced report that will assist the Committee in considering a 
matter of vital importance. 



Leonidas Ralph Mecham 
Director 


Enclosure 
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UNTTED STATES DISTRICT COURT 
DISTRICT OF MARYLAND 


BENSON EVESETT L£GG 
Chief Judge 


101 West Lombard Slreel 
Baldmore, Maryland 21201 
410-962-0723 


Ms. Cathy McCarthy 
Deputy Associate Director 
Administrative Oflice of the U.S. Courts 
Office of Management, Planning and Assessment 
Washington, D.C. 20544 

Via Facsimile ; (202) 502-1 ISS 

Re: Comments Regarding GAO Courthouse Rent Study Draft Report 
Dear Ms. McCarthy: 

Y ou asked me to review for accuracy an cxcerpl regarding the Baltimore courthouse that 
appears in the GAO’s draft report on courthouse rent. Unfortunately, the excerpt is wrong both 
in terms of its facnial basis and its slant. The GAO states; 

At the Edward A. Garmatz Federal Building and U.S. Courthouse, we found that four 
magistrate courtrooms are being used to store excess fomiture. The district chose not to 
use them because they do not meet Design Guide standards for square footage. The 
judiciary then used the lack of magistrate courtrooms in the courthouse to increase its 
priority for having a new courthouse built in Baltimore. This appears to go against 
Design Guide instructions which indicate. “Differences between space in the existing 
facility and the crit«ia in the Design Guide are not justification for facility alteration and 
expansion." 

The Baltimore courthouse was designed in the late 1960s and built in the mid-19708. 
Although our institutional memory of this long-ago time is limited, we are confident that the 
bench did not choose to make the courtrooms small. We understand that the late Edward 
Northrop, who was then chief judge, unsuccessfully argued that the courtrooms, which are all 
undCTsized by today’s standards, would prove inefficient. Because of the hyper-inflation of the 
1970$. the project was strapped for cash and the building envelope was substantially reduced to 
cut costs. We believe that the small couitrooms were dictated by the striped budget rather than 
3 desire to have small, inefficient courtrooms. 
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Under today’s Design Guide, magistrate judge couitrooms should be 1 800 square feet. 

As built, the four magi^rate judge courtrooms cited in the GAO report are 963, 995, 1154, and 
1 169 square feet with 9 foM ceilings. The cramped size of these courtrooms proved ill-suited to 
handle the drug and gun cases that characterize a big-city federal docket. In the small 
courtrooms, there was almost no s^aralion between persons in custody, the victims who might 
be testifying or observing, law CDforcement offrcers, lawyers and the like. Everyone was right on 
top of everyone else, creatii^ security and lo^stical problems. 

Before 1994, Baltimore was the sole federal courthouse in Maryland. In 1994, the 
Southern Division courthouse in Greenbelt opened, and eleven judicial officers, who would 
otherwise be housed in Baltimore, are quartered thne. Because Greenbelt has absorbed the bulk 
of the Court’s recent growth, there arc three more district court courtrooms tiian there are district 
judges. 11)0 four Baltimore magistrate judges now share these three courtrooms. It would be 
silty to require the four judges to use the old, small courtrooms when better space is available. 

One of the deficiencies in the Baltimore courthouse is the lack of storage space. We put 
file cabinets and not-currenlly-needed furniture wherever we can find an unus^ room. Because 
they were unoccupied, westered furniture in the old magistrate judge courtrooms. 

Time marches on and Greenbelt is now completely full. Although Baltimore is not yet 
hill, space is fast running out, especially given the growth of the bankruptcy court. We will hit a 
crunch soon when a group of active judges will transition to senior status and their replacements 
arrive. To solve this looming probl^n, the district court turned over two of the old magistrate 
judge courtrooms (2B and 2C) lo the bankruptcy court. They will be renovated and combined 
into one bankruptcy courtroom. We just received approval to renovate the other two courtrooms 
(2Dand2E) into one usable magistrate judge courtroom. So, these old spaces wilt be put to 
good use. It is worth mentioning that in demolishing the spaces we will not be sacrificing 
expensive finishes. The four courtrooms have drywali walls and metal slat ceilings, so we are 
not giving up anything worth saving. 

I am not sure where the GAO got the idea that the judiciary is using the lack of 
courtrooms in the Baltimore courthouse “to increase its priority for having a new courthouse 
built in Baltimore.” The Baltimore project was placed on the so-called S-year list for a new 
courthouse in 1998. Our placement onihclist was driven by security issues, structural problems, 
and the space needs of a growing, big-city court. 

We here in Baltimore believe that the four tiny magistrate courtrooms should not be 
counted as “courtrooms” because they simply do not work as such in a court with a high volume 
of drug and gun cases. TTiis issue is now moot as the four couitrooms will be reconfigured into 
two far more usable spaces. 
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As a final matter, we take exception to (he slwt of the GAO draft report that portrays the 
Court’s space decisions as irrational and arbitrary. The GAO apparently made no effort to study 
the type of proceedings that magistrate judges handle. Had the GAO done so, it would have 
readily seen that the four tii^ courtiooms simply do not work. There are good reasons why the 
Design Guide calls for magi^ratejudge courtrooms of 1800 squve feet. 

We have always been guided by common sense rather than whim. We invite anyone to 
come to Baltimore to take a look at tiie courthouse and how we use it. What they will find is a 
modest, 1970s-style cement office building witii few feills and adornments that we use efficiently 
to serve the public. 


Very truly yours, 

Benson Everett Legg 


cc: Felicia C. Cannon 
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The following are GAO’s comments on the Administrative Office of the 
U.S. Conits letter d^d June 6, 2006. 


GAO Comments 


1. The Administrative Office of the U.S. Courts (AOUSC) said that the draft 
report is about the federal judiciary’s request for rent relief from the GSA 
This is not the case. Addressing the judiciary’s request for rent relief was 
not one of the objectives of this review. Our objectives were to determine 
the recent trends in the Judiciary’s rent payments and square footage 
occupied and challenges that the judiciary faces in managing its rent costs. 
AOUSC’s misinterpretation of the scope of our work is, in our view, at the 
root of its criticisms of the study’s design and methods. Regarding the 
judiciary’s request for rent relief, exemptions on rental payments 
undermine the FBF, an intragovemmental revolving fund that was 
established, in part, to make federal tenmits, including the federal 
judiciary, directly accountable for the space they occupy. In fact, we 
addressed this issue in our June 2006 testimony at a congressional hearing 
that examined the judiciary’s request for rent relief. ' 

2. AOUSC listed seven factors summarizing its need for an adjustment to 
its rent. The judiciary’s request for a rent ac^ustment is outside the scope 
of this review (see comment 1). However, the report does indicate that the 
judiciary has experienced problems with obtaining underlying 
documentation for rent charges from GSA and is informally challenging a 
number of its rent bills. AOUSC states that rent increases outpacing its 
appropriations has created a funding crisis. AOUSC does not effectively 
explain why the judiciary should obtain space and services from GSA at a 
reduced rate. The judiciary’s rental agreements with GSA are interagency 
agreements the judiciary is expected to fulfill like other GSA tenants. If the 
judiciary believes specific charges are inappropriate, informal and formal 
appeals can be made to GSA 

3. AOUSC’s analysis of direct appropriations for FBF projects is incorrect. 
AOUSC suggested that courthouses are funded through direct 
appropriations. AOUSC further asserted that Office of Management and 
Budget and GSA officials have said that courthouse projects are funded 
through direct appropriations and not from FBF revenue. In all but 4 years 
between 1990 and 2006, Congress appropriated additional funds for FBF. 
This additional funding was not tied directly to any particular project or 
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types of projects. The statutory language relating to the direct 
appropriations states that additional amounts are being deposited into 
FBFforthe purposes of the fund. Courthouse projects have been funded 
through FBF, whether or not there were additional appropriations made to 
the FBF. We have called this misinterpretation to the judiciary’s attention 
on several occasions, including at the June 2005 hearing on rent relief and 
in related questions for the record that we provided to the subcommittee.^ 

4. AOUSC said that we made an inferential leap to conclude that space 
growth caused $139 million of the rent increase. We disagree -with 
AOUSC’s comment and strongly believe that AOUSC mischaracterized our 
analysis as being inferential. In fact, this analysis is based on calculations 
of rent data trends rooted in basic mathematical logic. More specifically, 
our analysis is based on the logical conclusion that a net increase in square 
footage will lead to additional rent charges associated with that space, and 
the judiciary acknowledges a positive correlation between square footage 
and rent as “common sense.” In estimating the amount of rent to attribute 
to the judiciary’s increase in square footage, we separated the rent into its 
base components (shell rent, tenant improvements, security, operating, 
and remaining costs). 

• Shell rent increased proportionally with the increase in net square 
footage from fiscal year 2000 through 2005. In other words, the dollars 
per square foot that the judiciary pays in shell rent did not change after 
accounting for inflation. Shell rent is based on the appraised dollars per 
square foot multiplied by the number of square feet in a building. On 
the aggregate level, the dollars per square foot remained constant at 
about $15 in real terms, meaning that the growth in square footage 
alone caused shell rent to increase. Based on this formula, we can 
estimate in the aggregate that the judiciary’s 19 percent net increase in 
square footage can be attributed to the $94 million increase in shell rent 
from fiscal year 2000 through 2005. Any influence of other outside 
factors, such as real estate rates, would be expressed in the dollars per 
square foot variable that remained constant. 

• Tenant improvements and the remaining costs also increased by 12 and 
10 percent, respectively from fiscal year 2000 through 2005 — rates 
slower than the growth in square footage. Although the tenant 
improvement costs increased, the dollar per square foot rate that the 


"GAO, Questions for the Record: Hearing on the Judiciary’s Ability to Pay for Current 
and Future Space Needs, GA04)5-941R (Washington, D.C.: July 27, 2005). 
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judiciary pays nationwide for tenant improvements actually decreased 
in real terms since fiscal year 2000. Tenant improvement costs 
increased at a slower rate because they amortize after 25 years and are 
removed from the rent bill once fully amortized, and a number of 
judiciary facilities are amortizing their tenant improvements. There 
were a number of courthouse renovations, which included increases in 
tenant improvement costs, but did not increase the judiciary’s overall 
square footage. However, the slower growth in tenant improvements 
shows that these were more than compensated for by the amortization 
of tenant improvements in older facilities. In other words, if the 
judiciary would not have expanded its space, tenant improvement costs 
would have fallen rather than risen. Consequently, we attributed the 
$11 million increase in tenant improvements and the remaining costs to 
the net increase in square footage occupied by the judiciary. 

• Security and operating costs increased at 134 percent and 45 percent, 
respectively — faster rates than the increase in square footage. Given 
the 19 percent increase in ^uare footage, we attributed a 19 percent 
increase in security and operating costs to the net increase in the 
square footage occupied by the judiciary because the net new space 
must be protected, heated, and cleaned. As a result, $29 million of the 
increase in operating costs and $5 million of the increase in security 
costs are associated with the judiciary’s growth in square footage. 
However, since the actual increases in security and operating costs 
exceeded the growth in square footage, it is clear that the growth in 
square footage does not explain all of the increases in security and 
operating costs. We attributed the remaining $40 million increase in 
operating costs and $31 million increase in security costs to the 
disproportionately high increases in those components from fiscal year 
2000 through 2005. Security increased because of the increased focus 
on security since the September 11, 2001 terrorist attacks, and 
operating costs increased due to recent increases in energy costs. 

5. AOUSC conducted a space versus growth analysis of its own. However, 

AOUSC’s analysis uses different rent data and time periods, which greatly 

limits its analytical value as a comparison to our methodology’s results. 

• Different data. Our data are exactly what GSA billed the judiciary by 
rent component for every building the judiciary occupied for fiscal 
years 2000 through 2005. AOUSC’s data are different in a number of 
important ways. First, the AOUSC’s table only expresses rent in gross 
terms, making it impossible to analyze how the different rent 
components changed. Second, based on the note in the table, AOUSC’s 
rent and square footage statistics do not appear to include the 
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bankruptcy court, which represents 17 percent of all square footage in 
the federal judiciary as of fiscal year 2005. Third, the note in the table 
also indicates that the rent statistics represent the judiciary’s Judicial 
Services Salaries and Expense account. It is unclear if it is a rent line 
item within the account or other expenses. 

• Different years. We chose fiscal year 2000 as a starting point to 
coincide with GSA’s introduction of a new rent pricing policy, which 
provided numeric breakouts for each of the various rent bill 
components (e.g,, shell, operating costs, tenant improvements, etc.). 
Prior to that year, it is impossible to break out these components, 
which allow an understanding of the reasons behind rent increases. 
However, AOUSC chose some dates in their analysis that preceded this 
chmige in GSA’s rent pricing policy, which limits the information’s 
usefulness. We chose fiscal year 2005 as an ending point because it was 
the last full year of GSA rent billing data, but AOUSC chose fiscal year 
2006 as the end date for each set of figures. Since fiscal year 2006 does 
not end until September, we chose not to estimate square footage and 
rent statistics for fiscal year 2006. Consequently, we chose the longest 
time frame for which to measure trends in the different rent 
components. Our conclusions apply only to our time frame and should 
not be considered predictive in nature. 

6. AOUSC also said that we should have analyzed other independent 
variables, such as movement in the real estate market. The aggregate 
impact of those other variable are captured in the dollars per square foot 
variable for shell rent that remained constant in real terms from fiscal year 
2000 through 2005. For example, if rising real estate rates would have been 
a large nationwide factor it would have been reflected in rising dollars per 
square foot rate for shell rent. Other variables are important for 
understanding the change in rent at the building level, but at the aggregate 
level, the effect of these variables offset each other. This point is 
illustrated by the circuit based analysis in figure 4; even though rent and 
square footage increased proportionally at the aggregate nationwide level, 
the rates of growth observed at the disaggregate circuit levels varied. 

7. AOUSC said that the report’s primary focus on rent cost increases in 
recent years is only a fraction of the whole rent picture because rent for 
existing courthouses constitutes the majority of the judiciary’s rental 
costs. Although our report discusses the addition of new space as one 
factor driving rent increases, our aggregate trend data and data at the 
individual circuit level include rental payments on existing space. 
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8. AOUSC said that our report provides no context for why the judiciary 
has needed more ^ace. Our report provides context for why the judici^ 
has added square footage in a number of places. For example, the draft 
report we sent to AOUSC for comment contained the following context: 

According to judiciary offidais, much of the judiciary’s growth and accompanying space- 
related needs have been the result of elevating workloads, such as increases experienced in 
civil case tilings. Accordir^y, judiciary officials stated that the additional space the courts 
have added, often through construction of new courthouses, was essential in 
accommodating the creation of new judgeships. Further, more judiciary officials have said 
this growth has also resulted in the need for ancillary space for court support staff. 

In addition, we have added information to the report about the judiciary’s 
increasing workload, such as the workload statistics that AOUSC included 
on page 14 of its comment letter. 

9. AOUSC said that it is mystifying how better data analysis could enable 
the judiciary to better manage its rent increases. Obtaining and analyzing 
information on rent costs and space use would give the judiciary a better 
understanding of the reasons for rent increases and help guide its 
decisions about space use, especially as the judiciary plans to continue to 
expand into more new courthouses after its moratorium expires. As 
discussed in our report, until our review, both GSA and the judiciary were 
not fully aware of the extent to which energy and security costs had 
affected rent increases. We believe analyzing cost data to better manage 
those costs is a basic managerial principle in government and business. 

10. AOUSC said that the implication that it had larger than expected 
increases in rent is inaccurate and insulting. As discussed in ^e report, it 
is useful, for purposes of comparison, to consider that percentage 
increases in rent would occur proportionally with percentage increases in 
net space added. In other words, holding all factors constant, a net 
increase in space of 19 percent would logically be accompanied by a 19 
percent increase in rent. As our data showed, rent costs increased 27 
percent. We did not intend to insult AOUSC; we meant that some rent 
components increased more than expected given a 19 percent increase in 
square footage. AOUSC made reference again to its lack of appropriations 
to pay its rent bill. As mentioned earlier, AOUSC does not effectively 
explain in its comments why the judiciary’s should obtain space and 
service from GSA at a reduced rate. In the appropriations process, 
congressional subcommittees conduct hearings at which federal officials 
provide detailed justifications for their funding requests. 
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11. AOUSC said that our report assumed that public officials need 
financial incentives to exercise responsible stewardship. We 
recommended creating incentives for districts/circuits to manage space 
more efficiently. Chie such incentive is linking dollars to space usage. 
During our review, circuit and district officials with space management 
responsibility essentially agreed and said that they would consider 
different choices if they had incentives to better utilize space. In addition, 
the FBF itself is based on holding federal agencies accountable for the 
space they occi^jy. 

12. AOUSC said that our report pays inordinate attention to the current 
assignment of chambers and courtrooms and draws unfounded 
conclusions about them. Our report does not generalize our site visit 
findings to all courthouses nationwide, as noted in the report. However, 
we use the findings from those case studies to illustrate how a lack of 
incentives may lead to less than efficient space use in these locations. 

13. AOUSC said that the team neither spoke with an appellate judge nor 
asked the judiciary about the appellate courtroom usage practice or needs. 
In several locations, we met with circuit level officials with responsibility 
over space use decisions for the appeals courts in their circuits and 
requested information about the appellate courts’ need for space. In 
addition, we reviewed the long-range facility plans, which include 
information on the appellate courts’ need for space. We also interviewed 
numerous district, senior district, bankruptcy, and magistrate judges. 

14. AOUSC stated that we began our analysis with a preconceived 
conclusion about rent relief and that this affected the methodological 
approach we took. In previous reports we have expressed the view that 
exemptions on rental payments undermine the FBF, an intragovemmental 
revolving fund that was established, in part, to make federal tenants, 
including the federal judiciary, directly accountable for the space they 
occupy. ® This position had no bearing on our ability to independently 
evaluate trends in rental payments and related challenges. Our 
methodological approach allowed us to identify the primary factors 
influencing the judiciary’s rent bill increases, which include square 
footage, operating costs, and security charges. These data can help all 
stakeholders better understand the reasons behind the judiciary’s rent bill 
increases, make more informed space allocation decisions in the future, 
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and — as our report states — ^help address AOUSC’s concerns with 
identifying errors in GSA’s rent billing. 

15. AOUSC said tiiat we chose not to address fundamental issues regarding 
the appropriateness of GSA’s rent pricing policy for courthouses, whether 
these policies were implemented properly, the impact of rising rental costs 
on the judiciary’s ability to ftind other essential needs, or mission-based 
reasons why the judiciary has and will need additional facilities. These 
were not the objectives of this review (see comment 1). However, the 
report does include context on why the judiciary believes it needed 
additional courthouses (see comment 8). 

16. AOUSC said that our report portrays the judiciary as being wrong and 
being GSA as right As an example, AOUSC asserts that we only focused 
on incentives for the judiciary to control costs and not GSA. We disagree 
that our report portrays any entity as right or wrong. We were not asked to 
review the appropriateness of GSA’s rent pricing policies, incentive 
structure, or other challenges facing GSA. 

17. AOUSC said that our support for GSA’s ability to charge rent for 
donated property, which is not in the report but was discussed at meetings 
with AOUSC officials, illustrated deferential treatment to GSA. We 
disagree. GSA is authorized to charge rent on a donated parking lot. 
Pursuant to 40 U.S.C. 3175, the Administrator of General Services is 
authorized to accept, on behalf of the federal government, gifts of real 
property. The Administrator is further authorized pursuant to 40 U.S.C. 

586 to set rates for the space and services that GSA provides to federal 
agencies, and in doing so, shall approximate commercial charges for 
comparable space and services. We have stated that agency appropriations 
are available for charges attributable to employee parking spaces that are 
included as part of GSA’s charges for space and services that it provides to 
agencies. (See in the Matter of Parking Fees and Charges for General 
Services Administration. B-177610, 55 Comp. Gen. 897 (1976).) While we 
did not review whether the $1 1,000 that GSA charged the judiciary for 
parking in Eh“ovidence, Rhode island, was reasonable, GSA was acting 
within its authority when it accepted the property and charged 
approximate commercial rates for the parking spaces. 

18. AOUSC said our report suggests that the judiciary’s rent problems may 
be due to unnecessary growth in space. We disagree. We make no value 
judgment on whether the growth was necessary or not. However, given its 
rent problems, the judiciaiy’s efforts to justify its additional space and 
validate GSA rent charges are prudent. In addition, AOUSC also said that 
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GAO sought very little information about the judiciary and ignored 
pertinent facts provided by judiciary officials. We disagree. We conducted 
numerous interviews with judiciary officials to obtain information about 
the judiciary and many of the facts that the judiciary provided were 
outside the scope of our review. 

19. AOUSC questioned our use of site visits as a methodological tool. We 
often use site visits to Olustrate findings and in the case of this report, did 
not generalize those findings to the larger population (see comment 12). 
We selected Arizona, Nebraska, Rhode Island, and Western Washington 
because they were in districts that experienced large overall rent increases 
from fiscal year 2000 through 2005, were geographically dispersed, and 
may have been more likely to have challenges in managing rent costs. We 
chose fiscal year 2000 as a starting point for our analysis to coincide with 
GSA’s introduction of a new rent pricing policy, which provided numeric 
breakouts for each of the various rent bill components (e.g., shell, 
operating costs, tenant improvements, etc.) and fiscal year 2005 as an 
ending point because it was the last full year of rent billing data. 

20. AOUSC said that our report characterized the space associated with 
visiting judges as unused. This comment was not a complete 
characterization of these issues in our draft report. Our draft report stated 
that these courtrooms and chambers are not used when a visiting judge is 
not present. We have clarified the report to allow for the possibility of 
noryudicial uses of visiting courtrooms and chambers. 

21. AOUSC Questioned our understanding of visiting judge policies and 
practices and said that we never asked about visiting judge courtroom and 
chamber us^e. However, on October 25, 2005, we asked for all courtroom 
usage data compiled by the judiciary, but AOUSC officials said that the 
judiciary does not track courtroom usage at any level. We also reviewed 
The Use of Visiting Judges in Federal District Courts: A Guide for 
Judges and Court Personnel, published by the Federal Judicial Center, the 
research arm of the federal judiciary. 

22. AOUSC said that we mislabeled six photographs of empty courtrooms 
and chambers as being in Phoenix, Arizona. We clarified the caption to 
state that the photographs were taken in courthouse locations within the 
District of Arizona Regarding the courtroom in Phoenix that AOUSC said 
was used on 103 days or nearly half of all business days. We have 
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concluded in a past report that usage rates this low indicate that greater 
use of courtroom Glaring could be considered/ We discussed the use of 
courtrooms and chambers with court officials during our site visits, and 
we requested courtroom usage data nationwide. AOUSC officials said they 
do not track courtroom usage at any level mid added that any tracking 
mechanism would under value courtrooms, which are absolutely essential 
to the judicial process. 

23. AOUSC questioned our dec^ion to visit districts where rent costs have 
increased and said that the report contained no information on why the 
district needed new facilities, first, our report methodology clearly 
indicates that we chose the U.S. Districts of Arizona, Nebraska, Rhode 
Island, and Western Washington because their rent costs were rising and 
they were geographically diverse, but we also visited Eastern Virginia and 
Maryland because they contained a new courthouse, a renovated 
courthouse, and a courthouse that was targeted for replacement. Second, 
our report addresses why the judiciary believes it needed new facilities 
(see comment 8). 

24. AOUSC said that GAO did not validate the rental charges for 
courthouses, as it said we would. Although validating GSA rent charges 
was not part of our objectives (see comment 1), we did interview GSA 
officials at each of our site visits. In those interviews, we discussed how 
GSA calculates rental charges, including reviewing floor plans, occupancy 
agreements, and rent bills. In addition, our report correctly describes 
Rhode Island’s disputed rent bUl as informal in that the judiciary has not 
pursued an official challenge under policies prescribed by GSA. 

25. AOUSC’s subtitle said we inaccurately assessed judicial chambers and 
courtroom space, but AOUSC does not raise any factual inaccuracies in 
the body of its comments. Instead, AOUSC said that the issue of how 
chambers and courtrooms are assigned has little significance to rent. Our 
draft report addressed how courtrooms and chambers are assigned to 
illustrate the challenges that the judiciary faces in managing its rent costs. 
For example, we noted that special proceedings courtrooms are not 
routinely assigned to a district judge, as an illustration of how a lack of 
incentives may be undermining efficient space use and consequently 
causing increased rent payments by the judiciary. In addition, we noted 
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that the judiciary said that it intends, over time, to assign courtrooms 
reserved for visiting judges to resident judges when a judicial vacancy is 
filled or a new Judgeship is created. Regarding AOUSC’s criticism of some 
of our observations of how space is used as “snapshots” that are not 
useful; we agree that courthouses are built for the long-term and that 
complex factors are involved. However, the Judiciary is experiencing 
significant growth in rent c<^ts in locations where it is paying for space 
that is not used regularly or sometimes not at all. This demonstrates one of 
the challenges facing the judiciary that we describe in our report. While 
the judiciary has identified a long-term need for space that is currently 
underutilized, it is unclear whether the judiciary has determined if there 
are opportunities for better utilization in the short-term. 

26. AOUSC s£ud that our report included no information on new 
judgeships in the Districts we visited and lists the District of Arizona as an 
example. The draft report AOUSC reviewed included information on the 
creation of new Judgeships, and the report now includes the District of 
Arizona as an example. The Chief Judge within the District of Arizona said 
that these new courthouses were necessary due to new judgeships and 
increasing caseloads. AOUSC asserted that hmiting our analysis to square 
footage figures suggests that the construction of courthouses is unrelated 
to definable needs. As discussed in comment 8, our report discusses the 
judiciary’s increased caseload in the context of space needs. 

27. AOUSC questioned our use of testimonial evidence obtained during 
site visits and our refusal to release names of officials associated with 
specific testimonial evidence. We generally do not identify individuals by 
name in our audit reports for several reasons, one of which is to avoid 
adversely affecting those individuals. For similar reasons, during the 
auditing process, we have found that we are better able to obtain 
information from officials in circumstances in which they do not feel 
intimidated or pressured. Thus, we avoid identifying officials by name so 
they can speak freely without concern that their statements will be held 
agair^t them. In addition, our processes and procedures for collecting 
testimonial evidence provide assurance that such statements, when used 
in a report, are heard by more than one analyst, accurately described, and 
corroborated by multiple sources. AOUSC and a district judge made a 
formal request for revealing the identities of the individuals whom we 
interviewed, which we declined for these reasons. 

28. The questions AOUSC raises, including whether methods used for 
determining commercially equivalent rental charges are appropriate for 
courthouses and whether GSA’s bills are accurate, were never objectives 
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of this review. AOUSC also suggests that we did not address how GSA 
calculates rent in the dr 2 ^ report. We addressed this issue in the 
backgroimd section of our report. At the beginning of our review, we 
identified a descriptive objective related to how GSA calculates rent. This 
was never intended to be an evaluative objective, and as such, we included 
the information in the background section of this report. It is common in 
our audits that background or descriptive information collected be 
conveyed in this manner. 

29. AOUSC said that we chose to ignore judiciary officials’ concerns about 
a GSA rent billing and bonus program. Neither of these issues were within 
the objective of this study (see comment 1). Our report says that the 
judiciary has identified errors. In addition, we discussed the issue of GSA 
billing errors with an official in GSA’s Office of the Inspector General 
(OIG). This official said that OIG has begun work looking into GSA rent 
billing errors in response to AOUSC's concerns. We agreed to discuss our 
findings with OIG staff after the completion of our review. 

30. AOUSC said that we amended our report to reflect new information 
regarding AOUSC’s identification of billing errors. We have added 
information to our report regarding AOUSC’s challenges to GSA rent bills. 

31. AOUSC said that the draft report did not address or identify that the 
judiciary has found it challenging to obtain GSA’s back-up documentation 
regarding rent charges. We have added the following information on 
judiciary’s rent validation effort to our report: 

The judiciary said that this [rent validation] effort, has been hindered by an inability to get 
underlying documentation, such as floor plans and appraisals, flrom GSA in a timely 
manner. AOUSC indicated (hat this information is necessary to truly validate GSA rent bills. 

32. AOUSC noted that we described the basic components of rental 
charges but suggests that we examine the rental charges in a number of 
other ways, including the rent trends over the life of buildings and the 
effect of real estate trends on rent. The trend data we developed represent 
a first step in understanding judiciary’s rental payments to GSA and can 
serve as a basis for questions and inquiries by GSA and the judiciary. 

33. AOUSC said that the stutfy does not say whether GSA’s appraisal-based 
pricing approach is appropriate for courthouses. Examining the 
appropriateness of GSA’s rent pricing policy was not part of tltis study (see 
comment 1). 
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34. AOUSC said that tlie study does not assess GSA’s return on investment 
pricing policy and rases a number of concerns with the GSA policy. 
Evaluating the relative merits of GSA’s different methods for rent pricing 
was not one of the objectives of this study (see comment 1). 

35. AOUSC questioned our knowledge of the federal courts. Over the past 
20 years, we have compiled a large body of work on federal courthouse 
construction and federal real property. Our work on courthouse 
construction has focused primarily on construction costs, planning, and 
courtroom sharing (see Related GAO Products at the end of this report). In 
addition, we have a large body of work on the federal courts’ mission- 
related privities, such as caseload management and sentencing. 

36. AOUSC said that it is essential to provide information about the 
judiciary’s growth and cited a number of statistics related to filing s, 
judges, and staff. Our report provides context for why the judiciary has 
added square footage in a number of places, including the growth statistics 
listed here (see comment 8). 

37. AOUSC cited additional contextual issues missing from the report 
including the fact that access to the federal courts is a core value in the 
American system of government, and that courthouses are historic and 
important symbols of the federal government in communities across the 
country and often play a significant role in redevelopment efforts. We 
added context to the report to reflect this comment. 

38. AOUSC says that the GAO did not include information in the report 
about the need to build courthouses that can accommodate future 
expansion and that it makes no sense to have a courthouse full upon 
occupancy. However, our draft report discussed as a challenge that the 
judiciary builds to the 10-year need to accommodate future expansion, and 
this can lead to larger rent payments in the short term. We added context 
to the report to reflect AOUSC’s view on this issue. 

39. AOUSC attributes a quote “inefficient space use” that is not in the dr^ 
report. 

40. AOUSC said that our draft report indicated that the Alexandria, 

Virginia, Courthouse “should” be full. We have clarified the report to state 
that the Albert V. Bryan Courthouse in Alexandria, Virginia is reaching the 
10-year point where it is expected to be completely full but that we found 
that there were unassigned chambers and courtrooms. In addition, we 
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noted in the report that AOUSC said that the courthouse in Alexandria 
should be full in the next few years. 

41. AOUSC said that the report unfairly criticizes the judiciary for 
increasing courtroom flexibility in exchange for building fewer 
courtrooms than were allotted. Our report says that this approach can 
create a more flexible courthouse and that the judiciary expanded the 
courtrooms in exchange for building fewer courtrooms than allotted. 
However, it is important to note that any benefits of this policy would only 
be realized in the future if the Districts can effectively implement a policy 
of courtroom sharing that does not presently exist. 

42. AOUSC said that we did not include information on the challenges 
associated with changes in real estate market dynamics. The challenge to 
which the judiciary refers is an inherent part of tlie FBF. Rent payments by 
law must approximate commercial rates; and GSA, through FBF, 
encourages federal agencies to be accountable for the space they use by 
requiring them to budget and pay for their own space requirements. A 
committee report accompanying the enactment of FBF noted that because 
each agency would have to budget for its space needs, doing so would 
promote more efficient and economical use of space by government 
agencies. However, this approach may not work as intended with the 
Judiciary unless the incentives are in place at the point where space use 
decisions are made. We found that the judiciary lacks incentives at the 
circuit and district levels for efficient space use and management. In 
addition, AOUSC said that it faces challenges in what space within 
speciaUy built courthouse it can return to GSA for security reasons. We 
added context to the report to reflect this point. 

43. AOUSC said that the draft report did not include information on the 
challenges associated with obteining underlying documentation in support 
of GSA’s rent bills. We added context to our report indicating that the 
judiciary has experienced problems with obtaining underlying 
documentation for rent charges from GSA. 

44. AOUSC said that the draft report did not include information on the 
challenges involving space implications of technology. However, our draft 
report included a section indicating that the Design Guide criteria does 
not keep up with technological changes, and we recommended that 
AOUSC update its criteria, accordingly. In addition, AOUSC cites the fact 
that the Seattle court reduced its library by half the size, as an exmnpie of 
implications of technology. However, it is important to note that instead of 
reducing the size of the courthouse by this amount, the district chose to 
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create a large conference center with the extra space. AOUSC also 
indicated that the Judicial Conference will review library space standards 
in September of 2006, which is a positive step. 

45. AOUSC said that our draft report mischaracterizes what transpired in 
Seattle, with regard to court reporter space. We disagree. Although we 
were unable to verify when these decisions were made, our report reflects 
the statement made by circuit and district officials on our visit, and we 
found that the bankruptcy chambers in the Seattle courthouse exceed 
Design Guide standards. AOUSC also said that it is not always practical to 
return space in an existing courthouse to GSA. We added context to the 
report to reflect this point, and we believe that this makes the decisions 
made during courthouse design even more critical. 

46. AOUSC said that it will update the Design Guide to reflect the impact 
of electronic filing on storage requirements in the clerks’ office, which we 
view as a positive step that is in line with our recommendations. 

47. AOUSC indicates that the four magistrate courtrooms in the Baltimore 
courthouse are an inadequate size that creates security concerns. We have 
added additional context in the draft on this matter. However, the size of 
courtrooms is not listed as a security risk factor for increasing the priority 
for having a new courthouse built. In addition, it is importmiit to note that 
the judiciary used the lack of magistrate courtrooms in the courthouse to 
increase its priority for having a new courthouse built in Baltimore. This 
goes against Design Guide instructions, which indicate the following: 
“Differences between space in the existing facility and the criteria in the 
Design Guide are not Justification for facility alteration and expansion.” 

48. AOUSC said that a number of challenges were not addressed in the 
report, including workload, security, and statutorily designated places of 
holding court. AOUSC also listed a number of challenges, including 
problems with the funding stream for courthouse construction projects, 
communication from GSA regional offices to determine the cost 
implications of potential projects, and GSA keeping projects on schedule. 
Our draft report addressed a number of these challenges, and we have 
listed AOUSC’s views of these challenges in the body of this report. 

49. AOUSC incorrectly interprets our draft report as stating that we use 
the word “inefficient.” The word “inefficient” did not appear in the draft 
report. 
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50. AOUSC indicates ttiat we make an incorrect statement about a 
bankruptcy judge that travels between Tacoma and Seattle, Washington. 

We continue to believe our statement that a bankruptcy judge in the 
Western District of Washington maintains an exclusive courtroom and 
chambers in two separate locations, within a 30-mile radius, is factual and 
accurate. First, this is tiie way judiciary officials conveyed his status in 
interviews. Second, the Web site for the Bankruptcy Court for the Western 
District of Washington lists different chambers, courtrooms, and staff 
contacts for the bankruptcy Judge in Seattle and Tacoma. 

51. AOUSC notes that both courtrooms used by the bankruptcy judge, who 
travels between Seattle and Tacoma, Washington, do not have holding 
cells. We clarified the report to note that the Tacoma courthouse has 
holding cells, which exceed Design Guide standards for bankruptcy 
courtrooms, but the bankruptcy courtrooms in Seattle do not. 

52. AOUSC said that our highlights page incorrectly states that an appeals 
court judge had designated chamber space in Alexandria as well as 
McLean, Virginia. We believe that the word “designated" is appropriate 
because the appeals court judge occupied that space at one point, 
according to a judiciary official, before choosing to move to leased space 
in McLean, Virginia. Thus, it is correct to state that this judge had 
designated space in the building. The space was vacant during the time of 
our visit. We note in our report that the Judiciary now uses this space for a 
variety of other purposes. However, it is not clear that it needed to use the 
space designated for the appeals judge for these purposes since the 
courthouse is not currently fully occupied. Specifically, the judiciary said 
that the Alexandria courthouse currently has 9 judges for 14 courtrooms in 
addition to excess space in its secure parking lot. 

53. AOUSC said that we make several inappropriate statements about 
tenant improvements in the draft report. AOUSC said that it is 
inappropriate to refer to tenant improvements as “finishes." We feel that 
referring to tenant improvements as finishes is appropriate because GSA 
defines tenant improvements as the improvements that take the space 
from shell to finished condition. AOUSC said that the report links “steep 
increases in cost to the types of finishes.” We believe that this is a 
mischaracterization of the text in the draft report. We link the increases in 
tenant improvement costs to the new courthouses constructed in recent 
years and the types of finishes the judiciary has chosen. We clarified the 
report to indicate that there are tenant improvement finishes in addition to 
wood finishes. 
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54. AOUSC said that we need to add context to the finding that tenant 
improvement costs in the District of Rhode Island increased 927 percent, 
but we believe our draft report addressed these issues. Our report states: 

The District of Kiode Island experienced a 927 percent increase in its tenant improvement 
costs, which GSA attributed to the cost, of finishes for major renovations of the district's 
two primary courthouses— the Federal Building U.S. Courthouse and the adjacent J.O. 
Pasture Federal Building. District court officials told us that practically every part of the 
building had tenant improvement need-s. GSA officials smd that both of these major 
renovation projects, chosen in lieu of new construction, led to increases in the overall 
quality of the space the district occupies and, consequently, very large increases in tenant 
improvement charges. The Judiciary noted that this facility was renovated within Design 
Guide standards and within the tenant improvement allowance limits established by GSA. 

55. AOUSC suggested that we change the word “architectural” to 
“structural” in our references to the security based elements of 
courthouses. We accepted this suggestion, and changed our report, 
accordingly. 

56. AOUSC said that the draft includes misleading information about 
security needs and secure circulation patterns. We disagree with this 
statement. Our draft report included context that the judiciary suggests. 
For example, the draft report stated: 

The Marshals Service requires separate circulation patterns in order to provide adequate 
security for federal courthouses. To maintain separate circulation patterns courthouses 
need elevators leading from each independent circulation parking garage or building 
entrance to each independent circulation area within each floor. For example, the Design 
Guide provides for separate elevator systems (1) linking judicial officers to their restricted 
parking areas, (2) linking prisoners with the secured cell block and parking location, and 
(3) linking the public with the public entrance. 

AOUSC also again questioned our expertise, which we addressed in 
comment 35. 

57. AOUSC said that figure 5 in the draft report labeled “Sample 
Courtroom and Associated Support Spaces That Were Based on Design 
Guide Criteria” is inacciu-ate. We developed this figure because the Design 
Guide depiction of a district sized courtroom is not drawn to scale. In 
addition, otir sample courtroom graphic is based on the floor plan of an 
actual courtroom that was built to Design Guide standards. The AOUSC 
also states that we imply that every courtroom has a separate set of 
elevators. We have clarified the report to reflect that independent 
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hallways, rather than a separate set of elevators, are replicated for each 
district judge. The point remains that modem courtrooms include more 
than just the actual courtroom and that a policy which provides one 
courtroom per district judge in new courthouses also must provide all the 
support spaces as well. 

58. AOUSC said that our draft report implies that the judiciary uses a one 
courtroom per judge criteria for the appeals court and says that this is not 
true. We disagree that our draft report makes this implication. Our report 
states that the absence of criteria could lead to variation in the number of 
courtrooms that appeals courts are provided. Data from the judiciary 
shows that the number of courtrooms per appeals court judge varies by 
circuit. For example, the 3rd Circuit has two appeals courtrooms for 22 
circuit judges while the 8th Circuit has nine appeals courtrooms for 21 
judges. 

59. AOUSC said that our linkage between the lack of criteria for the 
number of appeals courtrooms and a possible increase in rent is 
conjecture. We believe there is evidence to support a logical link between 
criteria for the number of appeals courtrooms and chambers and the 
judiciaiy’s ability to limit growth and consequently rent. Specifically, since 
fiscal year 2000, the appeals court has increased its share of rent costs and 
the square footage it occupies faster than the district and bankruptcy 
courts. Criteria on the number of courtrooms and chambers assigned to 
the appeals court may help stem this growth. 

60. In responding to our first recommendation, AOUSC said that the 
specific types of data we recommend tracking would not be useful for 
program planning, management or budgeting. We disagree. Without 
accurate data on the costs of rent components (e.g., shell rent, operations, 
and tenant improvements) maintained over time, the judiciary cannot 
identify, monitor, and respond to trends in rent costs. Similarly, without 
tracking its use of space over time — ^both overall (rentable square footage) 
and by fimction (district, appeals, and bankruptcy) and level (circuit and 
district) — the judiciary cannot identify and address trends affecting its 
rent costs. Obtaining and analyzing information on rent costs and space 
use would give the judiciary a better understanding of the reasons for rent 
increases and help guide its decisions about space use, especially as the 
judiciary plans to continue to expand into more new courthouses after its 
moratorium expires at the end of fiscal year 2000. As previously mentioned 
(see comment 9), until our review, both GSA and the judiciary were not 
fully aware of the extent to which energy and security costs had driven 
rent increases. We believe that the benefits of analyzing cost data to better 
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manage those costs is a basic managerial principle in government and 
business. 

61. AOU^ said that we should recommend that GSA provide all data that 
will help the judiciary to identify mistakes in rent biUs. We agree that data 
accuracy and accountability are important and recommended that the 
judiciary work with GSA on tracking changes in rent. We discussed the 
issue of GSA billing errors with an official in GSA’s Office of the Inspector 
General (OIG). This official said that OIG has begun work looking into 
GSA rent billing errors in response to AOUSC’s concerns. We agreed to 
discuss our findings with OIG staff after the completion of our review. 

62. AOUSC said that it is possible that some of the growth in the appeals 
courts square footage may be attributed to library space, previously 
assigned to the district courts. AOUSC raised this issue for the first time in 
these official comments. Consequently, we did not formally evaluate the 
coding of judiciary space at that level, and it is not clear from the AOUSC’s 
statement wlien the recoding occurred or how much space was affected. 
However, we still believe that establishing criteria for the number of 
appeals courtrooms and chambers is needed in order to better control the 
amount of space allocated to them. 

63. AOUSC said that it is integral to an understanding of square footage 
growth that we explain there are many factors outside the judiciary’s 
control that drive the courts’ space needs. Our draft report addressed 
workload issues, as does our final report. See comment 8. 

64. AOUSC indicates that accurate data is important, and we agree. We 
noted in the draft report that one of the ways trend data can be useful is in 
identifying rent billing errors. 

65. In responding to our second recommendation regarding incentives for 
efficient space management, AOUSC says that the recommendation is 
based on the false premise that space decisions are within the control of 
the local districts and circuits. We disagree. While the law specifies some 
of the locations where the judiciary holds regular sessions of court, the 
amount of space occupied at each location is within the Judiciary’s 
discretion. According to AOUSC, Congress has recognized the importance 
of local decision making on space matters by providing circuit judicial 
councils — ^the entity that has first-hand knowledge of local caseload and 
other trends important to the judiciary’s space needs — with the statutory 
authority to determine the need for space accommodations. AOUSC also 
states that one could argue that there is no need for the Tacoma facility 
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because there is a large facility in Seattle and notes that Congress chooses 
some of the locations at which the judiciary operates, however, our draft 
report does not address the relative merits of locating the court in Tacoma 
but only the challenges associated with using it efficiently. 

66. AOUSC said that the report should recognize that there are interests 
outside the judiciary that can influence space decisions. We believe that 
the draft report did this. For example, the conclusion section of the draft 
report stated that “to some extent, the judiciary’s space uses are 
mandated, and some associated rent costs are beyond the judiciary’s 
control.” In addition, we have added information on other challenges 
identified by the judiciary that either related to ongoing disagreements 
with GSA that we did not evaluate or are addressed in our report in other 
places. 

67. AOUSC said that it is working to create incentives by establishing 
budget caps for space rental costs. This concept was approved on March 
14, 2006, and many of the details have yet to be determined. This action 
has the potential to be an effective tool in space management. As AOUSC 
points out, it faces serious implementation challenges. We agree. 

68. AOUSC said that GAO had committed to deleting the recommendation 
that the judiciary should establish a policy for senior district judges’ 
courtrooms. We disagree. AOUSC officials pointed out in a meeting that 
we have acknowledged in the past that the judiciary has a policy 
encouraging courtroom sharing among senior district judges. Our 
recommendation would enhance this policy by providing specific criteria 
on when such sharing could take place. We agreed in a discussion of this 
issue with AOUSC to consider whether the judiciary’s existing policy, 
which only encourages sharing, addressed this issue. We concluded that 
the policy of granting flexibility to the circuits and districts regarding 
senior district Judges does not represent nationwide criteria for when and 
how courtroom sharing for senior district judges should occur. 

69. AOUSC said that the appeals courtrooms are not a significant part of 
the judiciary’s space inventory and that we do not have sufficient 
knowledge to m£ike such a recommendation. We believe that the appeals 
court is a significant part of judiciary’s space inventory. Specifically, our 
report found that in fiscal year 2005, the court of appeals represented 11 
percent of the judiciary’s overall square footage, or 4.4 million square feet, 
which includes courtrooms, chambers, and support space. We also found 
that the apellate courts’ share of square footage occupied by the judiciary 
had grown between fiscal years 2000 and 2005. And, as discussed in 
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comment 13, AOUSC said that the team neither spoke with an appellate 
judge nor asked the judiciary about the appellate courtrooms usage 
practice or needs. In several locations, we met with Circuit level officials 
with responsibility over space-use decisions for the appeals courts in their 
circuits and obtained information about the appellate courts’ need for 
space. In addition, we reviewed the long-range facility plans, which 
include information on the appellate courts' need for space. We also 
interviewed numerous district, senior district, bankruptcy, and magistrate 
judges. 

70. AOUSC said that the judiciary is committed to updating its space 
standards on a regular basis. We support this effort. 

71. AOUSC said that backfilling old courthouses can have benefits to FBF. 
We agree that vacant buildings of which GSA cannot dispose creates a 
drain on FBF, and we have added context to the report to reflect that. 

72. AOUSC said that a problem with the draft report is that it does not 
contain a fair, objective, and thoughtful assessment of the judiciary’s 
request for rent relief. An assessment of the judiciary’s request for rent 
relief was not one of the objectives of this study (see comment 1). We have 
provided additional contextual information on the growth in the judiciary’s 
workload to our report 

73. In a letter enclosed in AOUSC’s comments, the Chief Judge of the U.S. 
District Court of Maryland said that the four magistrate courtrooms in the 
Edward A. Garmatz Federal Building and U.S. Courthouse were ill-suited 
to handle the drug and gun cases that characterize a big-city federal 
docket We added context to the report indicating that judiciary officials 
said that the magistrate judge hearing-room size poses security concerns 
because of the lack of separation between individuals in custody, the 
victims, law enforcement officers, judges, and the lawyers (see comment 
47). 

74. The Chief Judge said that he did not know how we concluded that the 
lack of courtrooms in the Baltimore Courthouse were used to increase its 
priority for having a new courthouse built in Baltimore. We obtmned the 
project scoring worksheet for Baltimore that indicated that four 
magistrate judges are “impacted,” meaning that they do not have 
courtrooms. Each impacted judge increases a district’s urgency score for 
justifying a new courthouse. Four magistrate judges are impacted because 
the district has chosen to use four magistrate courtrooms for storage. This 
appears inconsistent with the Design Guide, which states, “Differences 
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between space in the existing facility and the criteria in the Design Guide 
are not justification for facility alteration and expansion.” 

75. The Chief Judge said that our draft report portrays the court’s space 
decisions as irrational and arbitrary and that we did not study the type of 
proceedings that ma^slrate judges handle. We disagree that our report 
portrays the judiciary in this way. Our report states that the district chose 
not to use the courtrooms because they do not meet Design Guide 
standards, and we have added that the judiciary believes they pose 
security concerns (see comment 43). However, the size of courtrooms is 
not listed as a security risk factor for increasing the priority for having a 
new courthouse built In addition, as part of our review, we reviewed the 
role of ma^strate judges and interviewed numerous judges, district clerks 
of court, and circuit officials that were knowledgeable of the role of 
magistrate judges. 
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Statement of the 

Honorable Eleanor Holmes Norton 
June 22, 2006 

Subcommittee Heating on GAO Report regarding Court Rent Increases. 


Thank you. Chairman Shuster. 

Chairman Shuster, a year ago yesterday, June 21, 2005 the subcommittee 
met in room 2167 to hear testimony regarding the judiciary’s ability to pay for 
its current and future space needs. Many of the witnesses at that hearing are 
with us again today and we welcome them. At that hearing the judiciary as well 
as the General Services Administration (GSA) committed to a series of actions 
that each entity would undertake to control the courts’ run-away rental costs. 
The Committee did its part by asking the Government Accountability Office 
(GAO) to review how the courts budget for rent, how GSA accounts for the 
rent, and what impact the courts’ rent relief request of nearly $500m would 
have on the Federal Building Fund (FBFJ. 

We are here this morning primarily to hear from the GAO regarding our 
request. However, in preparation for today’s hearing I reviewed the June 2005 
hearing record to refresh my memory on exacdy what GSA and the Courts 
committed to doing to address this persistent rent problem. 

However, before I proceed I would like to mention an action the courts 
did take four months ago. The Courts took an action that is very troubhng to 
me personally and also should be troubling to other members of this 
committee, which has been so accommodating to the Courts. Mr Chairman, 
the Courts convinced the senate and house judiciary committees to introduce 
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legislation that would in effect cap what the courts would pay into the Federal 
Building Fund (FBF). They took this action long before our requested GAO 
report was finished, long before they had even finished what they committed to 
doing, long before GSA had finished its attempts to identify and renegotiate 
court leases, and certainly with no consultation with any member of this 
committee. In accordance with standard practice the parliamentarian referred 
the house bill to this committee. The Courts should know by now that you 
can’t deal with issues like this by going around this committee! 

This “rear guard” action seems to undercut the legitimacy of their efforts 
to solve their own problems. Rather than get at the root of the problem their 
“solution of choice” was to limit their exposure and thus, have other agencies 
in the federal building fund in effect subsidi 2 e the courts spending habits. 

Mr. Chairman, let me move on. In recognition of its rent predicament, 
in March 2004 the courts imposed a one year moratorium on court 
construction. In March 2005, the Judicial Conference voted to extend the 
moratorium for one year. Also in 2005 the courts Security and Facilities 
Committee committed to reviewing the space standards in the Design Guide 
with an “emphasis on controlling costs” (pg 13 hearing record). You yourself, 
Mr. Chairman, noted that space for judges had increased 23 percent, with the 
average space for judge’s chambers at 2800 square feet, as compared to 1200 
square feet for members of Congress (pg 29 hearing record). Thus, this 
initiative was well worth pursuing and should produce some substantive 
savings. 
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Further, the same Committee began a long range evaluation of its 
planning process by “examining staff and judgeship growth as well as the space 
standard use for estimating square footage needs.” (pg 13 hearing record). 

Finally, in order to release unneeded or underatilized space the 
Committee, under Judge Roth’s leadership, the Space Committee wrote to all 
judges requesting that they cancel pending space requests wherever possible. 
Judges were also requested to recommend closure of visiting facilities without a 
full time resident judge (pg.l2 hearing record) .They also were to re-examine 
criteria for non-resident visiting judges and the release of space in probation 
and pretrial services, (pg 13 hearing record). 

Thus, Chairman Shuster, from these actions undertaken by the courts, 
the Committee can expect the following information: 

• What changes were made to the Design Guide, which governs the 
size, shape and attributes of courthouses? What is the anticipated 
saving associated with each of those changes? 

• How many facilities without a full time judge were recommended 
to be closed? What is the anticipated savings associated with this 
action item? 

• What is the status of the moratorium? Has it been extended for 
another year? 

• What space criteria have been developed for non-resident visiting 
judges? 

• What did the review of release of probation and pre-trial services 
produce? What are the savings associated with the release of this 
type of space? 


3 



172 


Chairman Shuster, in addition to these actions taken by the Courts, GSA 
has also been busy during the past year with its own actions to address the 
courts cash issues. During the June 2005 hearing the then Commissioner 
committed to doing the following: (1.) they hired a third party consultant to 
verify the accuracy of the 2700 rent bills. That analysis was supposed to be 
completed during the summer of 2005. (2.) they offered to work with the 
courts to dispose of underutilized courthouse, based on the list provided by the 
courts, (3) they offered to reduce the scope of new projects (4) they offered to 
reduce the level of finishes and (5 to offered to renegotiate existing leases in 
private sector buildings. I hope these actions produced the results the 
committee expected and I await GSA’s testimony. 

Before I close, Mr. Chairman, I would like to bring to your attention and 
the attention of other subcommittee members, a report prepared in 1996 by the 
Administrative Office of the Courts at the direction of and for the Judicial 
Conference. This report is entitled Space Management Initiatives in the Federal 
Courts and I would like to submit a copy for the record. What is remarkable 
about this report, Mr. Chairman, is not that the cost controlling 
recommendations were made a decade ago but that they have such a familiar 
ring today - 10 years later. I quote: 

“re-examination of existing space inventory and active space requests to 
identify “marketable” square foot age amounts that can be released to GSA”, 

“Personnel levels will be restricted to 84 percent of staffing formulas” 
(the courts unfortunately moved in the opposite direction and insist on 100 
percent). 
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“existing inventory and active space requests will be reviewed to 
determine that space is shared where ever possible” - Mr. Chairman I repeat - 
space will be reviewed to determine sharing. Types of space to be 
considered include training rooms, conference facilities, chambers collection, 
automation support areas, and reception areas”. 

Mr. Chairman the next recommendation is especially revealing and it 
deals with the committee direction on courtroom sharing: 

Courtroom Sharing. The Congress has asked the judiciary to consider sharing 
courtrooms and to determine the impact on a judge’s ability to try cases if courtroom sharing 
were implemented. The Court Administration and Case Management Committee, working 

in conjunction with other appropriate committees should he tasked by the 

Conference to determine what polity on courtroom sharing for active and senior judges should 
be adopted, and whether the impact of any delays that would result for sharing courtroom will 
adversely affect case processing. ” 

So here we have, Mr. Chairman, recommendations from a decade ag o 
from the Courts’ own staff, and still the courts have not acted in such a way to 
institutionalize this concept in its planning. In the above recommendation the 
AOC does not say “if’ courtroom sharing should take place, it assumes it wUl 
and recommends that a policy be determined. Further, Mr. Chairman the AOC 
suggests this policy covet active as well as senior judges, and finally they ask 
for impact analysis linking possible delay with courtroom sharing. Additionally, 
this report does address usage data and I quote: “The Administrative Office 
will be required to provide inventory and usag e data on a per capita or other 
basis to judicial councils. . .”(p A4) As I understand it, Mr. Chairman, this is 
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precisely the type of data you have been trying to get for over a year, and here 
is was recommended to be collected over a decade ago. 

Mr. Chairman, the very first paragraph of the 1996 report acknowledged 
the problem of having a centralized rent payment process driven by 
decentralized approval and use. The 2006 GAO report also identifies the 
centralized payment system as a source of problems with efficient space 
management. In 1996 the Administrative Office of the Courts recognized the 
link between maintaining appropriate staffing levels and having sufficient funds 
to pay its rent bill. Thus, it is quite dismaying to learn that a decade later instead 
of making space decisions with an eye to maintain an 84 percent staffing levels, 
the courts have moved in the opposite direction and insist on making space 
decisions based on 100 percent staffing, w'hich of course makes its more 
difficult to pay rent bills. 

Chairman Shuster, GSA is not to be held blameless in this rent fiasco. 
For some time now the agency has more of a “lap dog” for its cHents instead of 
an “attack dog” for the taxpayers. Time and time again over the past decade the 
agency has allowed its clients to redesign, re-assign, and re-think space 
decisions with no thought of the financial consequences. The number of 
amended resolutions has steadily grown as has the cost of the court program. 
GSA has given the impression to it clients that they, the agencies, are the real 
estate experts not GSA. Where GSA should be leading, GSA is at best walking 
hand-in-hand with its cBents. 

For example, staff recently inquired of GSA why there was planned to 
be not one, not two, but three fitness centers in the San Diego Courthouse for 
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about a dozen and a half judges and the US Marshals. GSA replied that was 
what the client wanted. I understand since the staff made a fuss over the fitness 
centers the number has been reduced to two, because staff has been told the 
MarshaO refuse to share with the judges. Where was GSA in all this???? Why 
were three planned in the first place??? 

Mr. Chairman I am not naive enough to believe that necessary changes 
will happen over night or that they will happen willingly. But, I am 
recommending that we continue the practice put in place last year — that is to 
withhold authorizing any new additions to the courts inventory until Congress 
gets the utilization report being prepared by the Federal Judicial Center, and 
details on real savings and programs put in place by the courts and GSA to 
really control spending. 

Chairman Shuster, this subcommittee has a long history of bi-partisan, 
actually non partisan, action. We are problem solvers of management issues 
that fly under the radar here on Capitol Hill but have significant financial 
consequences. Under your leadership we will get our hands wrapped around 
this problem once and for all and will provide an efficient framework for GSA 
and the courts to make asset management decisions. As I mentioned last year, 
legislation may be necessary. I am putting the finishing touches on draft 
legislation that I will instruct my staff to share with your staff. I think some 
remedial action may be necessary and I welcome your thoughts and suggestions 
not only on the substance but also on how to proceed. 

Thank you Chairman Shuster and welcome to our witnesses this 
morning. 
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Good morning Mr. Chairman and members of the Subcommittee. I appreciate the 
opportunity to appear before the Subcommittee today to provide commentary on the GAO 
study of the judiciary’s growing rental obligations. I want to note at the outset that the 
judiciary is grateful to the Transportation and Infrastructure Committee for supporting 
and furthering the administration of justice through the authorization of new courthouse 
construction projects and courthouse renovation projects over the past many years. The 
judiciary’s workload, judges, and staffing have grown substantially over the past two 
decades. A modernization and expansion program has been critical to provide adequate 
facilities for the federal courts to serve their vital public purpose. We understand that 
there are many federal needs competing for scarce capital resources in government, and 
we deeply appreciate the Committee’s past and continuing willingness to recognize the 
needs of the judiciary through authorizing courthouse projects. 

I appear before you today at some disadvantage: I have been asked to testify about 
a GAO report, scheduled to be issued today, that I have not seen. I read a draft version of 
the report, which was seriously flawed. Key issues were surprisingly unaddressed. The 
preliminary assessment of the underlying reasons for the judiciary’s increased rental 
charges was both insufficient and misleading. We provided extensive comments on the 
draft report which are appended to this statement. I can only hope that the factual 
inaccuracies in the draft will have been corrected, and that the final report presents a more 
thoughtful and objective analysis, but I fear that many of the draft’s deficiencies will not 
have been addressed in so little time. 
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Rent Issues 

There are three vital points that need to be considered in any review of the rent 
charged by GSA to the judiciary. The first is whether increasing rent charges reflect a 
corresponding increase in the amount of space rented. The second point is whether GSA 
rent charges are accurate. The third and most significant point is whether GSA prices 
courthouses appropriately. 

Since 1985, the rent charges imposed by the General Services Administration, 
adjusted for inflation, have grown at twice the rate as the increase in square footage 
rented. Rent increased 333 percent, adjusted for inflation using the same CPI index used 
by GAO. During the same period, square footage increased 166 percent. Non-inflation- 
adjusted actual rent costs increased four times as much as square footage. 

From my reading of the draft report, however, GAO’s analysis of rent increases 
was too limited. While space inventory growth can be expected to increase rental 
charges, the idea that new space accounts for much of the increased rent simply does not 
hold true. GAO’s draft report highlighted a six-year period with 27 percent rent growth, 
19 percent growth in shell rent, and 19 percent growth in new space. This does not 
present an accurate picture for this Committee. The twenty-year analysis during which 
rent grew at double the rate of new space is a more meaningful statistic. 

Moreover, the bulk of the judiciary’s rent bill is not for new space, but to pay rent 
for old courthouses. Having to pay escalating rent charges for the existing inventory of 
facilities is the problem for which we requested rent relief. 


2 



179 


As for the accuracy of rent calculations, improper charges by GSA have increased 
the judiciary’s rental charges by millions of dollars. After reviewing documentation 
which GSA provided only reluctantly, the judiciary has uncovered $38 million in annual 
overcharges for only 15 courthouse facilities - with the potential for at least $6 million 
more in one of these same facilities. The judiciary occupies over 800 facilities. We are 
engaged in an extensive rent-validation effort and do not yet know the extent to which we 
have been overcharged by GSA for these other facilities. 

At the core of the judiciary’s request for rent relief is the fundamental question of 
whether GSA’s “commercially equivalent” pricing practices, developed for office 
buildings, are appropriate for courthouses and how these practices impact rent costs over 
the long term. Absent a consideration of the courts’ need for space and of the type of 
space necessary for a courthouse and without a validation of the underlying pricing 
policy, any discussion of the percentage increase during an arbitrarily chosen period is 
meaningless. Thus, unless more analysis has been completed for the final report, the 
year-long study has not produced a meaningful or accurate analysis to explain the rent bill 
base, what has caused increases in rental charges over the past two decades, or what 
increases can be expected in the future. Without this critical component, the GAO report 
contributes little to the matters at issue to assist Congress in responding to the judiciary’s 
request for rent relief 

I would like to explain the key concerns about GSA’s rent policies for courthouses. 
In brief, GSA establishes the judiciary’s rent by assuming that the judiciary is a small user 
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of space, entering into a five-year lease, and as if each courthouse were a speculatively- 
built office building. Every five years, GSA re-sets the rent, assuming that the judiciary 
is again coming into the building as a brand new tenant, paying again for tenant 
improvements that are already present, and staying for only five years. This is a way — 
not the only way, but a way — to come up with a “commercially equivalent” rental rate 
for office space, but it is inappropriate for the judiciary, given the true circumstances of 
our occupancy and the type of space we need to carry out our mission. The judiciary is 
the tenant for whom the building is constructed; we do not just appear on the scene after 
the building is built to lease a floor, or a 10,000 square foot suite, for a handful of years. 
We are the primary occupant and we will be there for 30 or more years. The commercial 
market does indeed enter into similar arrangements, so there is a commercially 
comparable pricing practice and it looks very different from this. Typically, a build-to- 
suit commercial tenant enters into a long-term lease, and enjoys a low, long-term, level 
rent reflective of the cost to finance the building over 25 or more years. 

These three factors - the fact that the rise in rent was double the rise in space 
rented, the inaccuracies in computing rent, and the appropriateness of GSA’s pricing 
policies for courts - would appear to be germane to a study of the rent the judiciary pays 
to GSA. Yet, partway through its year-long study, GAO dropped its original number-one 
objective, which was to assess how GSA calculates the rent bills. Whether GSA is 
appropriately exercising its responsibility to charge “eommercially equivalent rent” and 
whether GSA is adhering to its own policies in setting rents are necessary to evaluate the 
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rent that is paid by the courts to GSA. GAO did not examine whether GSA’s rental 
charges are appropriate or excessive, or whether errors and improper adjustments to 
independent appraisals are common. In view of the serious errors already found, we 
believe a full audit of GSA’s rent billing practices is needed. 

One other very important issue lacking in the draft report is the fact that many of 
the topics in the draft are not simply facilities-related - they are mission-related. 
Increases in caseload, which have led to increases in the number of judges and staff, 
coupled with buildings that lack proper security and have trouble meeting the 
technological needs of a modern-day court, are all factors that contribute to the need for 
updated facilities. Over the past fifteen years, appeals filings have increased 66 percent; 
civil filings 29 percent; criminal filings 44 percent; bankruptcy filings 1 1 8 percent; and 
persons under supervision 40 percent. The total number of judges increased 25 percent 
and total court staff increased 45 percent. Clearly, additional space is needed to handle 
the work. 

Challenges 

Another objective identified for the GAO smdy was to identify “what challenges, 
if any, does the judiciary face in managing costs associated with its space needs?” This 
objective appears to be addressed in the GAO report, but GAO presented its own views 
about challenges without clear attribution. In fact, not a single judiciary official with 
policy-making responsibility was asked what they believed the challenges to be. 
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The judiciary faces numerous challenges in attempting to provide the special- 
purpose infrastructure necessary for the effective administration of justice in a secure 
working environment. By failing to ground its analysis in the mission-related drivers for 
judicial space, the GAO conclusions do not address the facilities platming challenges we 
face. I would like to discuss some of these challenges not already mentioned. 

Courts’ Growth and the Fixed Nature of Real Estate. Over time, as work and 
staffing increase, more space in which to expand is needed. Naturally, expansion space is 
not needed all at once; growth is gradual. While accommodating growth is a requirement 
common to many organizations, what is particularly challenging for the judiciary is 
planning for future court expansion given the special-purpose nature of judicial space. In 
attempting to accommodate the need for future courtrooms, we have built flexibility and 
expansion capabilities into many new courthouses. Rather than recognizing the facilities 
planning challenge inherent in designing a static structure into which must be fit a 
continuously growing program requirement, GAO instead faults the judiciary for “excess 
space in a lot of courthouses,” and “inefficient space use.” To support this criticism, the 
draft report contained written and pictorial snapshots that presumably demonstrated 
wasted space. These anecdotal presentations were fraught with errors and half-truths that 
misrepresented the full story, and I sincerely hope these sections were stripped from the 
final report. If not, I urge you to review our official comments on the draft report which 
document the worst cases. 


6 



183 


Intractability of Space Costs. Another challenge facing the judiciary is the 
inherent intractability of rental costs once the initial decision has been made to build: 
once an occupancy is established, future costs are more a function of GSA pricing 
policies and real estate market dynamics than they are of judiciary program decisions. 

As noted earlier, over the past twenty years, courthouse rental costs have increased by 
twice the rate of growth in space, even after accounting for conventional price inflation. 

Rental Charge Accuracy. The judiciary also faces a challenge in trying to 
corroborate the reasonableness and accuracy of GSA’s charges for space. This is due 
both to the special-purpose nature of courthouses and the lack of direct market 
comparables for courthouse space, as well as to GSA’s past reluctance to share 
information that would enable the judiciary to validate the charges. 

Obsolete Facilities. Another challenge is the physical and functional 
obsolescence of many older courthouses. Physical obsolescence — the general 
deterioration of building systems and components — impedes the work of the courts 
when, for instance, roofs leak, air-conditioning underperforms, and mold and mildew 
grows. Functional obsolescence is chiefly driven by the changing nature of the federal 
courts’ work and evolving security requirements. Functional obsolescence manifests 
itself in a variety of ways; courtrooms that are too small for modern-day trials; libraries 
that were sized for voluminous paper/book holdings but which now rely principally upon 
digital/electronic storage and retrieval; and outdated horizontal and vertical circulation 
patterns that mingle court personnel, persons in custody, and the general public. 
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Considerations Beyond Efficiency in Courthouse Location Determinations. 
Besides efficiency in space usage, there are other, sometimes countervailing, values and 
considerations in play in the decision as to where court space is needed, and these 
constitute an altogether different set of challenges for us in managing space costs. For 
instance, there are over 400 statutorily determined places of holding court. The judiciary 
maintains a presence in many of these locations in order to assure reasonable access to 
justice for the American populace. Further complicating the picture is what we might 
term the inertia principle, which is characterized by the opposition that rapidly mobilizes 
— frequently involving the local bar, the local chamber of commerce, and sometimes 
elected representatives of government at the local and even national level — when the 
judiciary begins to weigh the merits of closing an existing court facility. 

Management / Cost Control Initiatives 

Notwithstanding our serious concerns about the report, recommendations made by 
GAO are consistent with efforts we already have underway to control rent costs. Some of 
those efforts are dependent on GSA providing data in a way that will lead to meaningful 
analysis. We will continue to work with GSA to complete the measurement and 
categorization of space assignments by court component so that we can fully realize this 
level of analysis. 

We also have a number of space management issues underway; 

• We are imposing tighter budgetary control and rent caps on facilities decisions 
made by circuit judicial councils. 
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• We are making changes to the US Courts Design Guide. Phase I of the Design 
Guide review is complete, and based upon a re-estimate of a courthouse 
construction project recently completed, the Design Guide changes translate into a 
construction cost reduction of 8 percent, in comparison to a project as designed 
using the Guide without the new changes. 

• We are re-tooling our long-range facilities planning process to introduce life cycle 
cost-benefit analysis into the evaluation of housing alternatives. Our expectation is 
that, by comparing various housing solutions in terms of benefits, weighted against 
their costs, we will find the optimum or “best value” housing solution. But 
regardless of the outcome in any particular location, we are bringing a critical 
economic/cost focus to our facilities planning process. 

• At your request, the judiciary has undertaken a study on courtroom utilization. 

• We are pressing forward with our rent-validation initiative with GSA, to ensure 
that the basis of the rent charges in terms of square footage calculations and space 
classifications are accurate, and that the rent has been properly computed from 
third-party appraisals. 

We will continue to enhance our facilities planning and management processes to 
control costs. But, we still face the situation where mandatory rent payments to GSA 
have been increasing at a faster rate than the Judiciary’s appropriations increases. Our 
cost-containment initiatives cannot reduce in a substantial way the judiciary’s total rent 
payments for hundreds of existing courthouse facilities across the country. Only a 
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reduction in rent charges can have any significant impact on the base of the judiciary’s 
rent bill. 

We know that we will continue to need courthouses to house an expanding 
judiciary, and we want to work cooperatively with this committee to ensure that 
courthouses continue to receive priority consideration by Congress. Over the past 
several decades, the space needs of the third branch of government have evolved and 
grown due to many factors including, among other things, the increasing federalization of 
crimes, a proliferation of multi-defendant trials, growth in immigration-related 
proceedings, and dramatic changes in security requirements. In the first half of the 20* 
century, the judiciary was typically co-located with executive branch agencies in a multi- 
tenanted federal office building, but given the evolution in the execution of American 
federal jurisprudence, the judiciary today is best housed in specialized buildings, built 
specifically to accommodate the courts. This Committee has clearly recognized that the 
judiciary’s needs have changed and grown, and the Committee has responded by 
authorizing many new courthouses. Again, we are grateful for the Committee’s support 
of the judiciary. 

Mr. Chairman, thank you for this opportunity to testify. I am prepared to answer 
any questions you or members of the Subcommittee might have. 
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June 6, 2006 


Mr. Mark Goldstein 
Director, Physical Infrastructure 
Government Accountability Office 
441 G Street. N.W. 

Washington, DC 20548 

Dear Mr, Goldstein; 

1 am writing to provide the federal judiciary’s comments on the draft report by the 
Government Accountability Office (GAO) regarding the judiciary’s request for rent relief 
from the General Services Administration (GSA). In short, the study design and 
methodology were seriously flawed, rendering its primary conclusions unfounded. The 
report is not accurately or objectively presented, and it is fraught with misrepresentation 
and innuendo. Unfortunately, the report contains little useful analysis to assist Congress 
in evaluating the merits of the judiciary’s request for rent relief. 

There are several factors, all of which GAO has been told, that are directly relevant 
to understanding and considering the judiciary’s request for an adjustment to its rental 
charges; 

• The judiciary has expressed concerns for many years about GSA’s excessive rent 
charges, but these concerns about GSA’s rent-charging practices became acute 
when budget constraints limited Congress’ ability to provide sufficient annual 
funding increases to the judiciary. The portion of the courts’ funds that must be 
used to pay rent to GSA now exceeds 20 percent, 

• The basic problem is quite simple; mandatory rent payments by the judiciary 
to GSA have been increasing at a faster rate than the judiciary’s 
appropriations increases. Since 2002, average annual appropriations for the 
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federal courts' have increased 4.7 percent while GSA’s average annual rent 
charges have increased 6.2 percent. This development created a funding crisis that 
necessitated a large reduction in court staff and that endangers the effective 
operation of the United States federal court system. 

The judiciary’s workload has grown substantially and the number of court staff has 
doubled since 1985. The judiciary’s facilities needs were long-neglected. A 
modernization and expansion program has been critical to provide adequate 
facilities for the federal courts to serve their important public purpose, but the 
judiciary’s rental payments have increased at a rate that is far in excess of its 
increase in space. Since 1985, rent (adjusted for inflation) rose at twice the 
rate of the increase in square footage.'^ 

The judiciary’s long-range facilities planning process has been widely praised, and 
GAO’s past recommendations on modifying the process were adopted. The 
judiciary has and will continue to enhance its facilities program planning and 
management practices to control costs. It must be understood that cost- 
containment initiatives cannot reduce in any substantiai way the judiciary’s 
total rental payments for hundreds of existing courthouse facilities across the 
United States. Only a reduction in GSA’s rent charges can have any 
significant impact on the base of the judiciary’s rent bill. 

By statute, GSA is authorized to charge government tenants rent that is 
“commercially equivalent.” GSA is also allowed to grant exemptions, which it has 
done for many agencies. The judiciary is not a typical GSA tenant because 
courthouses are special-purpose facilities that are very different than office 
buildings. Other government organizations with special-purpose facilities, such as 
federal prisons and Federal Reserve banks, are not under GSA’s control. Because 
of the unique functions and needs of special-purpose facilities such as 
courthouses, identifying a “commercially equivalent” rent charge is 
impractical. 


‘Salaries and Expenses for Courts of Appeals, District Courts and Other Judicial 
Services. 

^Rent adjusted for inflation increased 333 percent, while the judiciary’s usable square 
footage increased 166 percent. 



189 


Mr. Mark Goldstein 
Page 3 


• There is no incentive for GSA to control rental charges, and GSA’s pricing 
practices often result in excessive rental charges. As a monopoly, GSA can set 
rent rates at whatever levels it determines are “commercially equivalent,” and it 
does not have to compete for tenants because its tenants are forced to have GSA as 
their landlord. For example, capital security costs are foisted on the judiciary by 
GSA regardless of whether the judiciary agrees. 

• GSA’s lack of adherence to its own policies in calculating rent charges is a 
serious problem. GSA appears to be operating with near impunity in the 
calculation of rental charges, closely guarding its documentary basis for these 
charges from its tenants. The results of a comprehensive audit of its rent 
calculations, which was spurred by the judiciary’s discovery of significant billing 
errors, have not been shared by GSA with tenants. Over the past few months, in 
15 locations, the judiciary has identified approximately $38 million of annual 
billing errors and unexplained alterations to underlying independent appraisals. 

What do these points above have to do with GAO’s draft report? — remarkably 
little; and that is a major deficiency of this report. 

The report’s recommendations mostly reflect areas we are already addressing, and 
they have little bearing on the main issue, which is the increasing rental charges the 
judiciary must pay to the General Services Administration. Most of the information 
presented appears to be tangential at best, if not irrelevant, to an assessment of these 
matters. Moreover, although GAO was asked to report on challenges the judiciary faces 
in managing its rent costs, the report presents only GAO’s notions of our challenges and 
none of the primary issues and challenges identified by the judiciary. 

The issues at stake here go far beyond facilities matters; they are vital to 
maintaining a strong and independent judicial branch of government. Chief Justice John 
G. Roberts, Jr. stated in his first year-end report issued January 1, 2005: “The judiciary 
cannot continue to serve as a profit center for GSA.” He wrote: “The judiciary must still 
find a long-term solution to the problem of ever-increasing rent payments that drain 
resources needed for the courts to fulfill their vital mission.” Certainly, $38 million in 
overcharges represent a significant “profit,” as do the rent payments GSA gets for 
buildings that the Office of Management and Budget and GSA officials have told us are 
funded from direct appropriations into the Federal Buildings Fund and not from the 
Fund’s own revenue. 
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Congressional interest in this issue cuts across committee lines. In May 2005, the 
chairman, ranking member and nine additional members of the Senate Judiciary 
Committee sent a letter that strongly urged GSA’s Administrator to grant the judiciary’s 
request for “an exemption from all rental payments except for those required to operate 
and maintain federal court buildings and related costs.” The Senate Judiciary Committee, 
which is intimately aware of the judiciary’s mission-related space needs, declared that this 
situation and future prospects constitute a “near crisis.” 


Major Conclusions Are Not Meaningful 


As noted earlier, since 1985, the judiciary’s rent payments (adjusted for inflation) 
have increased at twice the rate of the judiciary’s square footage increase. GAO has 
produced a flawed analysis and has leaped to conclusions about a causal connection 
between growth in space and increases in rent. The study concludes that, because the 
judiciary’s assigned space expanded by 19% from 2000 through 2005, and because shell 
rent, after adjusting for inflation, also increased by 19% over the same period, that the 
growth in space “accounted for” the growth in shell rent. Moreover, on the report’s 
“Highlights” page is a pie chart depicting $139 million out of a total rent increase of $210 
million “attributable to growth in square footage,” While the data, and common sense, 
suggest a positive correlation between the increase in space and the increase in rent, it is 
an inferential leap to conclude that space growth caused %\'i9 million of the rent increase. 


A quick comparison of other time periods shows that the growth rates between 
space and rent are not identical. The following table, calculated in constant dollars, 
demonstrates this. 


Judiciary Space Growth vs. Rent Growth* 

PerlQd iChangeln 

Change In 

iSq Feet 

Rent $ 

200D-2D06 j 19,61% 

23.72% 

"2002-2DQ6n ia'47% 

8.47% 

1995-2006 1 115.11% 

186.02% 

1985-2006 1 166.53% 

332,97% 


* The square footage and rent figures represent the Courts of Appeals, District Courts and Other Judicial Services 
Salaries and Expenses account. The rent figures are total, or gross, rent numbers rather than merely “shell” rent, 
since shell rent did not exist as a discrete rent component until 2000. The dollars are adjusted for inflation. 
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It is inappropriate to attribute absolute causality to increases in inventory size for 
proportionate rent increases, primarily because real estate markets move both up and 
down, and since GSA sets rent on the basis of market appraisals, overall rents could 
increase -above CPI inflation-even if the inventory size were static. Similarly, overall 
rents could decrease even while the inventory were growing, if markets were declining. 

The point, again, is that GAO has shown only a correspondence between space 
growth and rent increases, not a causal relationship. Unless other critical independent 
variables, such as real estate market movement and GSA repair and renovation activity, 
arc accounted for, conclusions that rent increases are “attributable” to space growth are 
unwarranted. Indeed, as the table above demonstrates, over the past 20 years, square 
footage increases can “account for” no more than half of the total rent increase for the 
corresponding period, even after adjusting for inflation. 

It is important to recognize that the r;eport’s primary focus on rent cost 
increases in recent years is only a fraction of the whole rent picture because rent for 
existing courthouses constitutes the majority of the judiciary’s rental costs. Paying 
escalating rent on the existing inventory of space is a budget problem for the judiciary. 
The fact that adding new space in a district increases rent costs is not surprising, but there 
is no context provided to explain why the judiciary has needed more space and why it will 
continue to need new courthouses in the future. That is a primary challenge facing the 
judiciary in managing its rent costs, but it is not identified as such. 

Another of the report’s conclusions is that having better data to analyze would 
enable the judiciary to manage its rent increases. This is mystifying. While the judiciary 
is keenly interested in obtaining better data from GSA, the judiciary’s rental problem will 
not be solved through tracking the kinds of rent component costs that GAO recommends. 
The implication that we have “larger than expected increases in rent” (as stated on page 
19) is inaccurate and insulting. The judiciary does an excellent job of projecting, 
budgeting and accounting for its rent costs. Our problem is not that we are unaware of 
rent costs, it is that appropriations levels are insufficient to pay the rent and meet other 
critical needs. 

GAO has identified as a major challenge a “lack of incentives” for efficient .space 
management at the circuit and district levels because the rent bill is paid centrally. 
Notwithstanding GSA’s current inability to break the rent bill into the appropriate court 
unit components that would allow for useful trend analysis and possible circuit-focused 
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rent budgeting, the assumption that public officials need a financial incentive to exercise 
responsible stewardship is debatable. 

Stepping outside its primary focus on rent, the report pays inordinate attention to 
the current assignment of chambers and courtrooms in several locations, and the report 
draws unfounded conclusions about courtroom and chambers use and needs. The 
team’s lack of knowledge and understanding about the operations of federal courts has 
severely affected the validity and utility of the resulting analysis and conclusions. To 
draw conclusions from a superficial assessment in a report on real estate costs about 
matters of such fundamental importance to the judicial process is almost reckless. It is 
surprising that GAO’s internal review processes would allow recommendations to be 
made about appellate courtroom needs, for example, when the team neither spoke with a 
single appellate judge nor asked the judiciary about the appellate courts’ courtroom usage 
practices or needs. More concerns about these problems are addressed later in these 
comments. 

The Report Lacks Balance 

In June 2005, you testified before the House Committee on Transportation and 
Infrastructure’s Subcommittee on Economic Development, Public Buildings and 
Emergency Management Subcommittee that approval of the judiciary’s request for rent 
relief would have grave consequences for the Federal Buildings Fund. From the start, 
GAO’s a priori premise that rent relief was a bad idea appears to have influenced the 
design and conduct of the study. 

GAO chose not to address fundamental issues regarding the appropriateness of 
GSA’s rent policies for courthouses, whether these policies were implemented properly, 
the impact of rising rental costs on the judiciary’s ability to fund other essential needs, or 
mission-based reasons why the judiciary has and will need additional facilities. GAO’s 
unbiased analysis of these complex issues would have been welcome. 

Throughout, the report presents the judiciary as wrong and GSA as right. For 
example, while the report questions whether the judiciary has sufficient incentives in 
place to control space growth decisions made by the courts and circuit judicial 
councils, it does not explore at all whether GSA has incentives to control costs and 
rental charges. The report does not assess GSA’s policies or practices at all, and the 
report mentions none of GAO’s prior studies critical of GSA’s management of the 
Federal Buildings Fund. The deferential treatment of GSA’s practices was illustrated 
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when a GAO official defended GSA’s decision to charge $1 1,000 in annual rent to the 
judiciary for a parking lot that was transferred to the government for $1, arguing that it 
was within GSA’s authority to do so. Typically, GAO evaluates the public value 
regarding how government entities exercise their authorities. Indeed, in this report GAO 
does not show the same hands-off respect for decisions made under the purview of the 
judiciary’s authorities that it has afforded GSA. 

The judiciary was fully prepared to assist GAO in carrying out a thorough and 
objective evaluation of the key issues related to rental costs, including the judiciary’s 
facilities needs and funding challenges. These involve complex issues that have broad 
implications. GAO sought very little formal information from the judiciary and ignored 
pertinent facts provided by the judiciary’s officials. Instead, GAO determined to use 
anecdotal material in such a way as to cast blame on the one who complained about 
GSA’s aggressive pricing practices. The resulting product has been crafted to suggest 
that the judiciary’s rent problems may be due to unnecessary growth in space and to 
inefficiency. GAO has ignored vital facts and failed to present the true picture. 

Questionable Methodology 

Questionable Use of Site Visit Anecdotes. The flawed analysis of national data 
was discussed earlier. Another major component of GAO’s study involved site visits. 
GAO opted to focus its limited resources on a short time period (2000-2005) and on only 
a few judicial districts which saw a large increase in their rent charges during that period. 
Acknowledging that an analysis of only a few districts could not be generalized to reflect 
the entire system, GAO chose this methodology ostensibly to delve into the details 
regarding the five districts. Instead, these visits have been used to cobble together a 
series of misleading anecdotes with scant facts presented out of context, many of which 
are unrelated-and these are used to draw conclusions that are unfounded. 

A clear example of methodological errors leading to inaccuracies can be seen in a 
section on visiting judges (pages 25-26 of the draft). Visiting judges are those judges 
who travel from their official duty station to handle caseloads in locations where, for 
example, either a new judgeship has yet to be created, a resident judge has become ill, or 
where there is a spike in case filings. The draft report characterizes the space associated 
with these judges as unused. This is clearly not the case. In Phoenix, for example, 
chambers and courtrooms are used by visiting judges, the 9th Circuit Bankruptcy 
Appellate Panel when its caseload brings the Panel to the district, and by executive branch 
administrative law judges through a Memorandum of Understanding. 
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While the language in the report was carefully parsed to avoid making false 
statements, this technique has not succeeded in producing an accurate result. First, it is 
important to point out that GAO never asked about the judiciary’s use of visiting judges 
or its policies and practices with regard to planning courtrooms or chambers for them. In 
a survey, GAO asked courts to identify spaces currently used by visiting judges, but did 
not ask about usage. Therefore, to say “it is not possible” to determine how often visiting 
judges make use of courtrooms and chambers because the judiciary does not collect 
national statistics is unfounded, particularly with regard to the districts portrayed. 

The GAO team visited six districts and focused on use of these spaces based on 
momentary observations. It is highly questionable to imply that these observations have 
any validity for drawing general conclusions. In an effort to highlight the idea that 
courtrooms and chambers are sitting idle, GAO published an array of six photographs 
purported to be of an “unused” visiting judge chamber in Phoenix. There are two major 
problems with this presentation: first, most ofyhe photographs are wrong; and second, the 
chamber is used frequently. Of the six photographs, only two are from a sixth-floor 
chambers suite used by visiting judges in the Phoenix bankruptcy court. One photo is 
from another floor of that courthouse, and three others are from a different city altogether. 
This mistake can be attributed to simple error in record keeping, which demonstrates that 
GAO’s fact-cheeking process is fallible. Even more disturbing than this error, however, 
is the characterization of the chambers suite as “unused,” which is belied by facts. The 
bankruptcy clerk for the District of Arizona explained that judges in Tucson carry 
assigned caseloads in Phoenix and travel regularly to hear those cases. Had GAO asked 
about usage data, the court has a calendar system which shows that the 6* floor courtroom 
under question in Phoenix was used 1 03 days in the last twelve months-which is nearly 
half of all business days. The clerk of court also wrote that: 

Our GAO guests did not ask for such information or ask specifically 
whether we tracked utilization locally. My recollection is that I described 
our current usage in some detail, noting how our Tucson judges use the 6“’ 
floor chambers and courtroom on a regular basis on assigned caseload.... 

No Analysis of Reasons for Growth. It can be no surprise to anyone that total 
rent costs increased for districts which moved into newly constructed courthouses during 
the time period GAO selected. This information was known and could be reviewed 
without visiting the courts. The resources expended by GAO to visit courthouses across 
the country has produced very little relevant information about the selected districts. A 
reader will not have a clear picture at all about the situations in those districts because the 
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information presented for each district is sketchy and inconsistent. In particular, there is 
no information about why a district needed new facilities. The report contains virtually 
no discussion of the mission-related purposes for facilities decisions that were made 
that would give meaning to the numerical data presented. Instead, the assortment of 
facts selected for publication appear to be chosen for their potential value in supporting 
certain conclusions. Every court visited was asked to confirm the facts reported by GAO. 
All of them identified errors and nearly all courts reported that GAO had misconstrued 
the facts or told only part of the full story. The Honorable Benson Everett Legg, Chief 
Judge, U.S. District Court, District of Maryland, requested that the enclosed letter be 
included as part of the judiciary’s official comments. 

No Analysis of Space Measurement Accuracy. One useful outcome anticipated 
from the site visits was not achieved. The GAO team said it needed to go on site to 
inspect the space and compare it to GSA’s plans and other documents, and to validate the 
rental charges for those buildings, but the draft reports nothing about this. Whether the 
square footage was correctly charged or not was deemed to be a salient part of the 
assessment by GAO itself The district court in Rhode Island shared with GAO an 
assessment of incorrectly charged space, along with photos of space GSA incorrectly 
considered usable for offices. Originally, GAO wanted to ignore this data, and only 
recently has agreed to note this one example in the report, but plans to characterize it as 
an “informal” appeal of GSA’s rental rates. 

Inaccurate Assessments of Chambers and Courtrooms. The report has focused 
on judicial chambers and courtroom spaces, and how they are currently assigned in the 
courts. This topic has little real significance to the larger rent issue; moreover, courtroom 
use is a topic being studied separately. GAO’s reported facts regarding the courthouses 
visited concentrate on instances of currently unassigned courtrooms and chambers. The 
shortsightedness of these findings is remarkable. Courthouses are built to be used for 
decades. The judiciary’s space planning process has been endorsed as sound by 
independent entities. But, planning is not an exact science, particularly when critical 
factors are largely outside the control of the judiciary or unpredictable. To draw 
conclusions about whether chambers or courtroom facilities are used “efficiently” based 
on a snapshot in time is wrong without considering the complexity of driving factors. 
Importantly, new judgeships are created by Congress and the filling of judgeship 
vacancies is controlled by the President and Congress. Judges may become ill, pass away, 
or leave the bench. Judges may take senior status when eligible or they may not, and they 
may or may not carry a heavy workload in senior status for varying periods of time. 
Caseload volumes may shift between locations within a particular district requiring judges 
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to travel to non-resident locations. New judges may serve in a different duty station 
within a district or a circuit than the judges they replace. There are public benefits to 
establishing places of holding court where judges may only spend limited amounts of 
time, and it is Congress which establishes these locations. 

In addressing the current assignment of chambers and courtrooms, these practical 
complexities are not described. There is nothing presented about pending new 
judgeships, replacements forjudges taking senior status, or future judgeship needs in the 
districts visited. For example, there has been an explosion of workload in the District of 
Arizona. Five new district judgeships (and 4.5 magistrate judgeships) were added since 
1999 and there are five new district judgeships in the judiciary’s judgeship bill pending in 
Congress. But the report covers only a large increase in square footage and rental costs 
for this district. For GAO to limit its analysis to square footage figures is not only 
meaningless, but it suggests that the construction of courthouses is unrelated to definable 
needs. 


Paraphrasing Anonymous Sources. GAO decided how to present the Judiciary’s 
views, and it has opted to make use of anonymous paraphrases attributed to judges and 
court officials which cannot be confirmed by the judiciary. GAO refused a request to 
confirm these statements with their sources, stating that GAO has sufficient internal 
control measures to attest to the accuracy of these statements. GAO also refused a 
specific request from a chief district judge who wanted to know only if he was the 
purported source for a particular statement. In light of the license GAO has taken 
with regard to presenting only selected bits of information gleaned in the site visits which 
some court officials believe have been misrepresented, judges and court officials are 
understandably concerned about these anonymous statements. Court officials have 
expressed concern that some casual statement or a reply to a question might have been 
misunderstood and taken out of context by GAO. If the goal is accuracy, confirming with 
sources any statements of theirs that will be paraphrased in a report would enhance 
GAO’S products. 

Why Did GAO Drop the Number-One Objective to Assess How GSA Calculates Rent? 

The study does not address a primary issue — namely, whether the methods 
used for determining commercially equivalent rental charges arc appropriate for 
special-purpose facilities such as courthouses. It does not analyze cost impacts 
related to five-year shell rent adjustments. And, it does not report on the accuracy 
ofGSA’s bills. 
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GAO’s underlying concern about reducing revenue for the Federal Buildings Fund 
presumptively affected the methods by which the study was conducted, and it ultimately 
led to eliminating or covering only superficially key study objectives. Importantly, the 
study did not assess how rent charges are calculated by GSA. Indeed, GAO inexplicably 
dropped this original number-one objective entirely from its final study objectives and 
chose only to describe the policies for charging rent, which were already understood by 
the involved parties. This objective would have focused attention on whether these 
policies are appropriate for courthouses and on whether the policies are followed in actual 
calculation of the rent. 

Judiciary officials informed the GAO team early in the study of significant 
errors discovered in GSA’s rent bills amounting to tens of millions of dollars in 
annual overcharges. Judiciary officials raised questions about undocumented alterations 
made by GSA employees to independent appraisals which elevated rental charges, and 
judiciary officials also expressed concerns about the potential for certain conflicts of 
interest related to a special bonus program at GSA’s Public Buildings Service which 
includes revenue enhancement as a factor that can result in large monetary bonuses to 
regions and individuals. GAO opted to ignore these serious matters, which you said 
would be “outside the scope” of this study. In light of your government accountability 
mission, it is incomprehensible how GAO could determine that assessing whether GSA 
has been misapplying its pricing policies and overcharging for rent is outside the scope of 
a study about the judiciary’s rent costs. Indeed, inappropriate pricing practices and 
misapplication of current policies could be a key component of the rent increases. 

Not only did the GAO team ignore and dismiss these serious issues, but in the first 
written product GAO produced, the only mention of rent bill errors was an incredible 
statement that we rarely find rent bill errors. This misrepresentation of the judiciary’s 
concerns was later edited in the draft following our protest. Moreover, although GAO’s 
team orally reported that key documents to substantiate rental charges were missing from 
GSA’s records, these internal control deficiencies were not cited in the report. GAO has 
now committed to reflecting in the report the judiciary’s concerns about the accuracy of 
rental charges, but this is a poor substitute for an independent assessment by GAO on this 
extremely critical matter. 

AO officials informed the team about the difficulties the judiciary has faced in 
analyzing the accuracy of GSA’s rental charges. In particular, we cited the unwillingness 
of GSA to produce backup documentation regarding the basis for individual buildings’ 
rent charges, such as current space plans or appraisals. We told the GAO team that a 
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district court resorted to filing a Freedom of Information request to obtain such 
information from GSA. We discussed GSA’s decision to hire an outside auditor to 
review the documentation for rental charges (and the team said the Booz-Allen findings 
were reviewed by GAO). We told the team that we had an extensive and labor-intensive 
rent-validation effort underway across the judiciary. 

Importantly, none of these matters is addressed or identified in the draft nor are 
there any facts presented about how specific rental charges were actually calculated by 
GSA and whether they were accurate. GAO’s objective and independent findings 
regarding the accuracy of the rent bills is needed. 

Key Issues in Assessing the Appropriateness of GSA 's Rental Charges 

As noted above, instead of evaluating how GSA calculates rent charges, the draft 
describes only very basic and well-known components of the rental charges. The more 
difficult questions are missing. For example, the report does not examine the rental 
charges for government-owned facilities. How many judiciary facilities are government 
owned? What contributory effect have real estate market cycles had on GSA rental rates, 
and what effect arc they likely to have? What cost trends can be expected for those 
facilities over the life of the buildings? To what extent do charges exceed the actual cost 
of operating those facilities? 

The study does not examine whether GSA’s appraisal-based pricing approach is 
inappropriate for build-to-suit, special purpose structures such as courthouses. This 
appraisal-based approach results in: 

• higher rental rates reflective of speculative space rents, yet the judiciary is the 
guaranteed tenant and there is no speculative risk for GSA; 

• higher rental rates reflective of a small (i.e., 10,000 square foot) occupancy, 
whereas the judiciary is the majority tenant and entitled to a volume discount for 
occupying full floors; 

• rental rates that usually escalate every five years as GSA re-appraises the space, 
whereas typically private sector tenants in build-to-suit buildings enjoy long term 
(i.e., 20 to 25 year) fixed rent agreements; and 
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• premium (extra) rent charges for courtrooms as well as for secure judges’ elevators 
and prisoner elevators, even though these features are part of the original building 
design and in typical build-to-suits, upcharges would never be assessed on such 
features. Rather, rents would be set to recover cost of capital. These premium 
rents recover far more than the amortization of initial capital costs. 

Also, while it is described in the draft, the study does not assess the relative merits 
of GSA’s secondary means of pricing space — return on investment (ROI) pricing. Should 
this be the primary pricing approach for courthouses and special purpose facilities? If so, 
should the rate of return be adjusted to reflect how risk is actually apportioned? To 
explore these questions, the following points should be addressed; 

• GSA’s pricing policy provides that, when an appraisal-based rental rate will not 
yield GSA an initial minimum return of 6% on the capital to be invested, it resorts 
to ROI pricing. 

• The ROI approach is more in keeping with how the space would be priced 
commercially, but in GSA’s application of ROI, 200 basis points (2%) are added to 
the commensurate term Treasury Bill rate to arrive at the amortization rate used in 
calculating the rent. 

• GSA argues that it is entitled to a 200 basis point spread above commensurate term 
Treasury Bills as a “premium” for the risks it takes, but in the way GSA has 
formulated ROI pricing, the tenant— not GSA— bears all risk: if the project is 
delayed, the judiciary and not GSA pays for any “holdover” rent in its current 
space as well as storage costs for furniture and equipment for supporting the new 
building. Also, if the project runs over budget, the judiciary pays the final cost, 
regardless of escalations and budget busts. In the private sector, when a building 
is not delivered on time, the tenant can withdraw from the project, but, because 
GSA is a monopoly service provider, the tenant agency has no choice but to incur 
the added costs. 

• The appropriate amortization rate for GSA to use in ROI pricing is the interagency 
borrowing rate charged by the Federal Financing Bank: the Treasury Bill rate plus 
12.5 basis points. 
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The Draft Report Lacks Essential Context 

The product contains numerous items that reflect the team’s lack of 
knowledge about the federal courts and that lack relevant programmatic detail and 
context. Many of the topics addressed in this report involve matters that are not simply 
facilities-related but are mission-related, and that require a basic understanding of the 
federal judicial system. Also, the lack of historical perspective and the emphasis on 
describing current facilities details is both shortsighted and of questionable significance 
for describing the longer-term funding issues and facilities needs of the judiciary. 

A presentation of basic information about the judiciary’s growth would provide 
essential background and contribute to a more complete analysis regarding the judiciary’s 
facilities needs. Overall workload growth trends created a need for more judges and staff 
in the courts. Over the last fifteen years (1990-2005), the following changes occurred: 

• Appeals filings increased 66% 

• Civil filings (district) increased 29% 

■ Criminal filings (district) increased 44% 

• Bankruptcy filings increased 1 1 8% 

• Persons Under Supervision increased 40% 

• Total judges increased 25% 

• Total court support staff increased 45% 

Moreover, the judiciary’s workload is not under the control of the courts and workload 
cannot be reduced to meet budgetary and space constraints. Matters within the 
jurisdiction of the courts must be handled expeditiously by the courts; there is no 
alternative. 

Another contextual issue missing from the report is that the judiciary is not the 
only involved party in determining courthouse facilities needs. Access to the federal 
courts is a core value in the American system of government. Congress has established a 
court system to achieve this end, which includes designating places of holding court 
across the United States and authorizing courthouse projects. Courthouses are historic 
and important symbols of the federal government in communities across the country that 
often play a significant role in urban redevelopment efforts. The interest in constructing 
new courthouses is often shared by the judiciary. Congress, the executive branch, and 
others. 
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The Report Ignores Challenges Facing the Federal Judiciary in Managing Rent Costs 

Another major objective of the study was to identify the challenges the judiciary 
faces in managing its rent costs. Indeed, the report completely ignores information from 
the judiciary’s designated officials about the judiciary’s challenges. Instead, the report 
notes only GAO’s limited views on challenges the judiciary faces. There are many 
challenges facing the judiciary in managing rent costs which the GAO report 
neglects to discuss. 

Inelasticity of Buildings and the Need for Expansion Space. First in 
importance is the challenge of planning for new courthouse buildings that can 
accommodate future expansion of court functions, but which, at the point of project 
delivery, are more than the courts’ current needs. This problem is common to law firms 
and many other organizations, including federal agencies, with projected expansion 
needs. A common private-sector practice to remedy this problem is to lease more space 
than is presently needed, and then sub-lease the expansion space until the organization 
expects it will need that space in the future. Another technique is to acquire lease 
options, such as a first right of refusal, on additional space in a leased building. The 
problem is compounded for the judiciary because courthouses are essentially built-to-suit 
buildings; they are not conventional office buildings with space that is readily 
interchangeable with other tenants. 

Given the inelasticity of real estate, and the long lead times in courthouse project 
delivery, it would be highly imprudent to size these buildings merely to the judiciary’s 
space requirements for the time of initial occupancy. This would mean the building might 
soon be filled to capacity, and expansion requirements would be pushed into another 
building. Accordingly, when GSA builds new courthouses, it constructs them to meet the 
judiciary’s projected ten-year space requirements. While the judiciary has no control over 
outside forces which contribute to its space needs, such as the number of case filings, 
crime rates, and enhanced border enforcement activities, it projects its future needs using 
a methodology that has been refined over the years to incorporate recommendations made 
by GAO. The additional capacity is sometimes used by other tenants, such as the U.S. 
Attorney’s office, or components of the courts that might later be pushed out, and 
sometimes used as storage. 

It makes no sense to have a new courthouse full upon occupancy, but GAO leads 
the readers of its draft to believe that having expansion space in a courthouse is excessive. 
Instead of addressing this issue as a legitimate challenge for the judiciary in managing its 
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rent costs, GAO has turned this into a criticism by characterizing it as the judiciary’s 
“inefficient space use.” 

According to GSA, it can take, at a minimum, 1 1 years to plan, design and 
construct a courthouse. Recently, it is taking even longer to gain the necessary approvals 
and to ultimately occupy the buildings. In the short-term, however, a new building should 
have space that might not be used for the purposes for which it is ultimately planned. For 
instance, instead of building completely finished courtrooms that will not be utilized in 
the immediate future, GSA builds capacity into the building that can be converted to 
courtroom or office space use in the future. Figure 7 in the draft report illustrates how a 
storage space in Seattle, Washington can be converted to make a district courtroom in the 
future at minimal expense. This use of space reduces the judiciary’s costs for off-site 
leased storage units, while also allowing for the court to have space available for its 
expansion needs in the long term. Even though the judiciary must pay rent on the space 
in the meantime, the benefits of having the space available, especially if the workload 
increases quicker than expected, outweigh the increased short-term rental costs. 

The draft also references the Alexandria, Virginia, courthouse, and claims that the 
building should be full. There are currently nine judges in Alexandria, plus one vacancy, 
two judgeships for the district in legislation pending before Congress, and one judge 
eligible to take senior status now and another judge eligible within three years, for a total 
of 14 potential judges. There are currently 14 courtrooms in Alexandria, so the 
courthouse will be full within the next few years. GAO has characterized the judiciary’s 
space planning efforts in a way that would suggest that the building has too much space. 
Having the capacity to accommodate these additional judicial officers shows how good 
planning avoids the need to split the court into multiple locations and avoids the need to 
incur extra costs associated with, among other things, telecommunications, security, and 
moving files, staff, and jurors among multiple locations. 

The draft report unfairly criticizes courts for increasing courtroom flexibility in 
exchange for building fewer courtrooms than were allotted. In the districts of Nebraska 
and Washington Western, courts chose to build courtrooms to district judge courtroom 
standards to avoid having to build more courtrooms in the future. The judiciary reduced 
the number of magistrate and/or bankruptcy judge courtrooms planned in the buildings. 
Yet the draft criticizes those courts because bankruptcy and magistrate judges would be 
using courtrooms that deviate from the space standards in the Design Guide. The report 
fails to recognize that flexibility in courtroom and courthouse planning can reduce the 
cost but might result in deviation from the space standards in the Design Guide. 
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Intractability of Space Costs, Another challenge facing the judiciary in terms of 
rent is the inherent intractability of space costs (i.e., rent) once the initial decision has 
been made to build. GSA, not the judiciary, is responsible for managing construction and 
controlling the overall building cost — the courts have only an allowance for tenant build- 
out to manage — and if the entire building cost becomes too great, GSA will resort to 
Return on Investment pricing, and is guaranteed to recover the entire capital investment, 
at a 6% or better rate of return, no matter what the cost. For buildings with appraisal- 
based pricing, once the occupancy is established, future costs are more a function of real 
estate market dynamics than they are of tenant agency program decisions. The judiciary, 
in particular, is limited in what space it can relinquish due to security or specialized build- 
out. The judiciary also has little control as to when space rents increase as a consequence 
of GSA-initiated capital improvements to buildings, through repair and renovation 
projects or capital improvements to enhance security. 

Rental Charge Accuracy. As noted elsewhere, the judiciary also faces a 
challenge in trying to corroborate the reasonableness and accuracy of GSA’s charges for 
space. This is due both to the special purpose nature of courthouses and the lack of direct 
market comparables for courthouse space, as well as to GSA’s reluctance to share 
appraisals and other background information (such as full cost data for ROI-priced 
properties) that would enable the judiciary to validate the charges. 

Technology. Challenges involving the space implications of technology are also 
important to understand. Many courthouses were built prior to the widespread use of 
electronic research for legal sources and, therefore, the sizes of libraries in courthouses 
were designed to accommodate significant numbers of hard copy materials. When 
planning the new courthouse in Seattle, Washington, the court reduced its library by half 
the size. Significant changes to the library space standards will be considered in 
September 2006 by the Judicial Conference. 

Some courts have switched from court reporters to electronic recording after the 
building was occupied and there is now space for court reporters in judges’ chambers. 

The draft report completely mischaracterizes what transpired in Seattle with regard to 
court reporter space. It is not possible to give this existing space back to GSA unless it 
can be rented out to other agencies. 

The Design Guide will also be updated to reflect the impact of electronic case 
filing on filing storage requirements in clerks’ office. As technological advances are 
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incorporated into the everyday functioning of the court, the judiciary is committed to 
changing its space standards accordingly. 

Obsolete Facilities. Another challenge is that obsolete space poses functional and 
security risks. Some courtrooms simply cannot accommodate the changing nature of the 
federal courts’ caseload. The GAO evaluation team found totally inadequate hearing- 
room space that could no longer be used for modern-day court proceedings before 
magistrate judges in Baltimore. The building in Baltimore was built prior to the first 
publication of the Design Guide, and the magistrate judge hearing-room size poses 
security concerns due to the lack of separation between individuals in custody, the 
victims, law enforcement officers, judges, and the lawyers. The court states that it has 
undertaken plans to combine the four rooms into two functional courtrooms; they are 
currently being used to store furniture due to a tack of storage space in the building. With 
the roles of magistrate judges growing to the point where magistrates handle almost all 
types of proceedings except for felony trials and sentencing, the court space assigned for 
magistrate judges to carry out these duties must adequately accommodate them. 

Additional information from the court about the total inadequacy of this space is provided 
in the enclosed letter from the court. 

Other judiciary challenges are not addressed in the report. The judiciary has the 
following challenges in managing rent costs; 

• The uncontrollable growth in workload, requiring additional judges and staff 

• Addressing security needs and functional obsolescence in an aging inventory 

• The inappropriateness of QSA’s rent pricing practices for court space and 
inconsistent execution of current policies 

• Obtaining timely rent estimates from GSA 

• Inadequate communication from GSA regional offices to determine the cost 
implications of potential projects 

• GSA keeping projects on schedule 

• An inconsistent funding stream for courthouse construction projects 
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• The changing nature of the judiciary’s work and the consequent changes wrought 
to the design and amount of space required 

• Statutorily designated places of holding court 

• Benefits to GSA and the Federal Buildings Fund in backfilling courthouses with 
other courts 

Additional Accuracy Problems 

We have many concerns about the accuracy of commentary and analysis in the 
report, many of which have been previously described. Although numerous corrections 
have been made in the past few weeks due to efforts on the part of judiciary staff who 
produced extensive materials, a large number of the stated facts are incorrect or only 
partially correct, and critical facts are simply missing. As noted earlier, various fact 
snippets are so devoid of context that they will be readily misinterpreted, and their use to 
support conjectures about “inefficient” space utilization on a particular day or point in 
time, or to raise questions about a judicial practice that the team does not fully understand 
is highly questionable. Unless the facts are clarified, any resulting inferences have highly 
questionable probative validity. 

Some of the report’s additional major inaccuracies are noted below: 

• The draft report mischaracterizes space made available for use by a judge in 
Tacoma, Washington. The draft states that a bankruptcy judge with a full 
courtroom and chambers suite in Tacoma, also maintains an exclusive courtroom 
and chambers suite about 30 miles away in Seattle. This is not correct. The judge 
is stationed in Seattle and travels to Tacoma in order to assist the divisional office 
with its work. The next bankruptcy judge authorized by Congress for the district 
will be stationed in Tacoma. Having adequate space available is a key factor in 
handling the caseload expeditiously. Also, the courtrooms do not have holding 
cells, as currently stated in the draft. 

• Unique functional requirements can also dictate space use that may involve 
increased costs. One example was noted in Alexandria, Virginia. There, in 
accordance with 28 U.S.C. § 462(c), a circuit judge was assigned to leased space in 
McLean, Virginia. While such leases add to the judiciary’s total rent costs, the 
special nature of the work the courts conduct can sometimes dictate how the 
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judiciary uses its space. The report’s highlights page incorrectly states that the 
judge had “designated” chambers space in Alexandria as well as in McLean. In 
this case, the appellate judge chambers planned in the Alexandria courthouse was 
subsequently converted to be used for other purposes by the district court because 
of a shuffling of space related to the court’s need to create a Sensitive 
Compartmented Information Facility to accommodate the classified materials 
associated with several high-profile terrorist cases, including the Moussaoui case. 

• The report contains several inappropriate statements about “finishes.” When 
discussing tenant improvements, the report links “steep increases” in cost to the 
“types of finishes” and fails to discuss the components of the tenant improvement 
allowance. On page 3, in discussing the judiciary’s tenant improvement costs, the 
draft report parenthetically notes as an example of tenant improvements, “finishes 
such as wood finishes,” which could mislead a reader to think that the bulk of the 
judiciary’s tenant improvement costs a^e due to the use of wood finishes. Indeed, 
tenant improvements include doors, floor covering and drywall as well — not just 
“finishes.” 

• The report notes that District of Rhode Island experienced a 927 percent increase 
in tenant improvement costs which was, according to GAO, attributed to “the cost 
of finishes.” This comment needs additional context. In the 1990's, the court in 
Rhode Island had to choose either to renovate a badly deteriorating courthouse 
building (the Federal Building & U.S. Courthouse) with infrastructure that GSA 
had not overhauled in a century and which could not accommodate all of the court 
functions, or to build a new courthouse building. With GSA’s support, the court 
chose to fully renovate the Courthouse Building and partially renovate the adjacent 
J.O. Pastore Federal Building. Consequently, both buildings underwent 
prospectus-level renovations between 1995 and 2002. Thus, the judiciary was 
responsible for restoring and preserving these historic buildings while 
incorporating significant security and functionality elements into the historic fabric 
of these buildings, and their useful lives were extended far into the future. The 
buildings were basically completely gutted and then restored. 

• There are also inappropriate references to the term “architectural.” This term 
implies that the elements are non-functional design elements; however, examples 
of “architectural elements” cited in the report, such as secure corridors and 
elevators, are truly “structural” or “functional” in nature. The draft report states 
that, “First, modern courthouses require architectural (emphasis added) elements 
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that make them among the most costly types of federal space to construct.” The 
draft report should be revised to read, “First, modem courthouses require 
structural elements that, according to GAO, make them among the most costly 
types of federal space to construct.” 

• The draft contains misleading statements about security needs and secure 

circulation. The draft report notes that separate elevator systems are recommended 
for, among other things, “linking judicial officers to their restricted parking areas.” 
This statement reflects the team’s lack of expertise in this area. The separate, 
secure elevator system is for judicial officers to move between floors and to 
parking areas, so as to uphold the integrity of the judicial process. For security 
reasons, judicial officers as finders of fact and law in cases and controversies 
before the court, must have the ability to move within the courthouse without 
encountering prisoners and the public - which may include some defendants, 
family members of victims and defendants, or litigants, witnesses, and attorneys in 
a case. 

The report states that spaces, such as secure circulation, are “replicated for each 
district judge,” and in support of that statement, provides a diagram of a courtroom 
and chambers with three different sets of elevators. The statement coupled with 
the diagram are extremely misleading because they imply that every courtroom has 
a set of elevators for the public, the prisoners, and judges and their staffs. 

Although the Design Guide contains a variety of diagrams depicting courtroom 
and chambers adjacencies, the GAO developed its own. 

Contrary to what is depicted, courthouses have only one elevator drop-off point for 
prisoners and one elevator drop off point forjudges per floor (not per courtroom). 
Incidents in courts in Georgia, Kansas, and Chicago are indicative of the 
importance of secured circulation and secured elevators in courthouses. 

The integrity of the justice system is at stake if judicial officers or jurors encounter 
an interested party to a case outside of the courtroom. Indeed, there are serious 
constitutional ramifications to a juror observing a defendant in shackles, escorted 
by a United States Marshal. 


The diagram is also inaccurate in a number of other ways which increases 
significantly the total amount of space depicted for a courtroom, chambers, and 
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associated spaces. Comments were provided to GAO under separate cover about 
the diagram itself, which should be corrected. 

Some concerns about the discussion of appeals judges and courtrooms were 
covered previously. In addition, the report seems to imply that although the one 
judge/one courtroom standard for district judges does not apply to appellate 
judges, the judiciary builds a courtroom for each appellate judge. The report 
states, “the Design Guide does not set different criteria for the number of 
chambers/oourtrooms per appeals judge.” As stated, the implication is that since 
the Design Guide does not set different criteria, the judiciary follows the same 
criteria as they do for district judges. This is not true. There are only 54 appellate 
courtrooms throughout all circuits for nearly 300 judges. The report then states 
that the lack of criteria for assigning courts of appeal courtrooms “appears” to 
increase the number of appellate courtrooms and “thereby potentially” increase the 
rent. This statement is nothing more than conjecture. Congress makes all 
determinations as to where court will be held by each circuit court of appeals. The 
judiciary must, therefore, provide space to hold court in the locale determined by 
Congress. 

Specific Comments on Recommendations in the Draft Report 
GAO Recommendation 


1. AOUSC should work with GSA to track rent and square footage trend data on 
an annual basis for the following factors: 

a. Rent component (shell rent, operations, tenant improvements, and other 
costs) and security paid to the Department of Homeland Security); 

b. Judicial function (district, appeals and bankruptcy): 

c. Rentable square footage; and 

d. Geographic location (circuit an district levels). 

This data will allow the judiciary to create a better national understanding of the 
effect local space management decisions have on rent and identify any mistake in 
GSA data. 

Judiciary Comment . GAO recommends that the AOUSC work with GSA to track 
rent and square footage trend data, which we agree is necessary. The specific types of 
data recommended would not be particularly useful for program planning, management or 



209 


Mr. Mark Goldstein 
Page 23 

budgeting purposes; but, the judiciary is keenly interested in obtaining useful data from 
GSA. Indeed, the judiciary has exerted a significant amount of effort to obtain the 
necessary documentation and information from GSA to track space and rent trends and, 
as GAO states, “identify any mistakes in GSA data.” This effort to obtain such 
information has been to almost no avail. 

The GSA, in the past, has not been forthcoming with data that will help the 
judiciary to identify mistakes in rent bills. In fact, GSA policy precludes making back-np 
data to rent bills readily available to occupants of GSA-controlled space. As the judiciary 
has explained to the GAO evaluation team, courts in New York, in attempting to identify 
mistakes in GSA’s rent, were forced to file Freedom of Information Act requests to obtain 
back-up data related to the rent bills in their courts. GSA has now reluctantly begun to 
supply the AOUSC with some information, much of which is a complete embarrassment 
to GSA. The independent market appraisals, which form the basis of GSA’s square 
footage rent calculations, have numerous GS.^ staff-authored adjustments that raised 
judiciary rents by tens of millions of dollars. If everything the judiciary has identified 
thus far from these and other documents is true, approximately $38 million in overcharges 
resulting from unilateral modifications to documents or misapplication of GSA’s own 
pricing policies will have been incurred by the judiciary in a single year. 

In the judiciary’s view, to achieve the stated goal of “creatjing] a better national 
understanding of the effect local space management decisions have on rent and 
identifyjing] any mistakes in GSA data,” the report must recommend that GSA provide 
all back-up information requested by the judiciary. Unfortunately, it is only since the 
judiciary embarked upon its rent relief efforts that GSA began to provide some data on 
the rent components described in draft Recommendation 1 a. The GAO evaluation team 
has indicated that addressing this important issue is outside the scope of this study. 
However, the recommendation that the judiciary should track rent trends to better 
understand how space decisions affect rent is meaningless if the underlying rent pricing 
policies and calculations are fundamentally flawed. 

As to the GAO’s recommendation that the judiciary should track square footage 
trends, the GAO draft report needs to recognize that the judiciary, for well over five 
years, has been attempting to get information from GSA that will help us track the space 
inventory better and identify trends in space growth. Even though GSA has been working 
on supplying the judiciary with this information for over four-and-a-half years, the GSA 
effort is now only 60 percent complete. Important to note, however, is that the judiciary 
anticipated the need to get better data from GSA at least seven years ago and that the 
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effort is underway, albeit at a pace that is slower than the judiciary would prefer. Getting 
the data requires GSA to remeasure space and code the space in its database in a way that 
will enable assigning costs to the various components of the Judicial branch, e.g., district 
court courtrooms and chambers, probation offices, clerk’s office, libraries, etc. 

One example of this effort could explain some of the GAO’s confusion regarding 
the growth of court of appeals space. The growth in the court of appeals space described 
in the draft report could be attributed to the fact that library space might have previously 
been assigned to the district courts, when in fact all library space comes under the 
purview of the courts of appeals. This recoding of the assignment of space from the 
district courts to the courts of appeals might help to explain why GAO has concluded that 
there has been significant growth in the courts of appeals space. The percent increases by 
“function” cited in the draft could be attributable, therefore, to the transition from the old 
way GSA provided the judiciary with data to the new way initiated by the judiciary. If 
this is the case, GAO might have reached different conclusions about growth rates for the 
appeals courts. 

It is also integral to an understanding of square footage growth that the GAO 
explain there are many factors outside the judiciary’s control that drive the courts’ space 
needs. Indeed, population trends, caseload growth, the changing nature of cases handled 
by the federal courts, and the age and condition of existing facilities all play a role in 
determining where new facilities and additional space are needed. Certainly the 
judiciary’s long-range facilities planning process has been a useful tool in identifying 
space trends. It uses a methodology that has been refined over the years based on 
recommendations made by GAO. Actual needs, of course, might change depending upon 
the dynamics of the outside factors that could drive the courts’ space needs, such as the 
timing of legislation that would create additional judgeships or stepped-up border 
enforcement activities. 

Having inventory information based on court components at a micro-level will be 
of great assistance to the AOUSC and the Judicial Conference in the future. The judiciary 
has already undertaken steps to obtain such information. The AOUSC believes that the 
data should be parsed in way that enables analysis by various categories within the 
appeals, district, and bankruptcy courts. The judiciary is. in fact, moving well beyond 
what GAO has recommended in its draft report by seeking information from GSA that 
will help us focus on space utilization and cost by specific court unit components. 
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Unfortunately, getting the necessary data is not as easy as one might be led to 
believe. The GAO’s recommendations in this section correctly put the onus on the 
judiciary and GSA to get better data. From the Judiciary’s perspective, it has provided 
GSA with what it believes will be helpful in identifying trends and tallying costs at the 
local level. The burden is now on GSA to complete the data gathering effort 
expeditiously and to ensure the accuracy of the data. On this latter point, categorizing the 
data requires an understanding of how the judiciary is organized. We are certainly 
committed to working with GSA to ensure the data is accurate, but it is ultimately up to 
GSA personnel at the local level to ensure data is input correctly. Without a quality 
assurance program, this entire effort will be rendered meaningless. Therefore, we 
strongly urge that GAO recommend that GSA develop a quality assurance program for 
the data it provides to the judicial branch related to rent, and that GSA expedite the space 
remeasurement/reclassification effort. Without such additional recommendations, the 
GAO draft report is incomplete in its identification of the steps necessary to achieve its 
general recommendation that rent and square footage data be tracked. 

GAO Recommendation 


2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
a. Create incentives for districts/circuits to manage space more efficiently. 
These incentives could take several forms, such as a pilot project that 
charges rent to the circuits and/or districts to encourage more efficient 
space usage. 

Judiciary Comment . Underlying this particular recommendation is a false premise that 
space decisions are within the control of the local districts and circuits. While Congress 
has recognized the importance of local decision-making on space matters by providing 
circuit judicial councils - the entity that has first-hand knowledge of local caseload and 
other trends important to the courts space needs - with the statutory authority to 
determine the need for space accommodations. Congress also determines where court 
shall be held throughout the country. From a real-estate perspective, it might not be 
efficient to have statutorily designated places of holding court in cities that are in close 
proximity to each other, but that decision is not always made by the local circuit judicial 
council and should not be implicitly attributed to them if such a decision seems 
inefficient. 
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For instance, one could argue that there is no need for a courthouse in Tacoma, 
Washington, because there is a large facility in Seattle, Washington. Whether there needs 
to be a facility in Tacoma is not a decision ultimately made by the judiciary, but a 
congressional one. The judiciary must, however, work within this system in conducting 
its business and must provide space where Congress determines court shall be held. From 
an access-to-justice perspective (as opposed to a “bricks-and-mortar” perspective), the 
system is quite efficient, and the judiciary is a strong proponent of providing ready and 
easy access to the federal courts. Having courtrooms and chambers in different cities 
provides the judiciary with the ability to assign judges to caseloads at locations where the 
jury pool most accurately represents one’s peers, and saves litigants and their counsel, as 
well as witnesses, jurors, and other involved parties, from traveling long distances. The 
judiciary should not, however, be blamed by GAO for having multiple facilities for the 
courts of appeals, district courts, and bankruptcy courts in a particular circuit or judicial 
district. The report must state clearly that it is up to Congress to determine where court is 
held. If GAO believes that Congress has created real estate inefficiencies by designating 
locations of holding court, it should discuss those concerns with the congressional 
committees with jurisdiction over such matters. To reflect the complete picture of space 
management and the associated rent costs accurately, the GAO report must state that in 
terms of rent costs, the number of places of holding court, as determined by Congress, 
poses a rent challenge to the judiciary because the judiciary has very little control over 
where court is held. 

Similarly, the report should also recognize there are interests outside the judiciary 
that can influence space decisions. For example, when there is even a brief discussion 
about closing a court facility by a circuit judicial council. Congress, local governments, 
and members of the local bar raise serious concerns. In the opposite situation the same is 
true. Members of Congress also have the ability to ask GSA to study the feasibility of 
constructing a facility at a specific location. That facility might not comport with the 
priorities established by the judiciary. Regardless of why the facility was constructed, the 
judiciary must still pay the rent costs associated with that new building. These factors 
pose challenges for the judiciary in terras of additional rent and space decisions. While 
the creation of local incentives to use space efficiently may help the judiciary, the circuit 
judicial councils are not the only entities who make space decisions. 

As to the idea that incentives should be created, the judiciary is working toward the 
same objective but is taking a slightly different tack aimed at attaining tighter budgetary 
controls on the circuits’ facilities decisions. On March 14, 2006, the Judicial Conference 
approved in concept the establishment of an annual budget cap for space rental costs. 
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The Executive Committee of the Judicial Conference urged the Administrative Office in 
March 2006 to move expeditiously with development of rent budget caps and to consider 
issuing rent allocations within those caps to circuit judicial councils as soon as possible. 
This Judicial Conference action comports with the GAO recommendation 2a. 

Implementation of the budget-cap initiative will ensure that local decision-makers 
balance competing space requests at the circuit level and help circuit judicial councils in 
space planning. The AOUSC recently convened meetings with the circuit executives and 
their assistants for space to develop a methodology to implement a rent allocation 
equitably among the circuit judicial councils by the beginning of FY 2007 on a pilot basis. 
Work on this initiative will continue throughout the summer of 2006 and all of 2007. 

It is important to note, however, that there are serious challenges facing the 
judiciary in implementing this initiative. Much of its success will depend on GSA’s 
ability to provide reliable rent information and to keep projects on schedule. A 
spreadsheet that displays GSA rent estimates for a randomly selected group of projects 
has been provided to the GAO evaluation team under separate cover. The spreadsheet 
shows that QSA’s local staff do not always provide accurate rent estimates in a timely 
manner. In addition, local GSA officials meet with local courts, but do not fully disclose 
the financial implications of proposals made by GSA or suggested by courts. 

Expectations are subsequently raised in the courts that, in turn, can lead to disagreements 
about whether the improvements are needed and were requested, and how the rent for 
them will be paid. It should be described as a challenge facing the judiciary’s efficient 
management of its space in the final GAO report. 

Another administrative hurdle involves GSA’s rent billing protocols and other 
policies. The GAO evaluation team has been advised that Treasury regulations require 
prompt payment of the monthly rent bill. GSA will only send the bill to an agency’s 
headquarters. Because the judiciary is billed centrally by GSA, creating space incentives 
at the local level has proven to be a challenge. In the past, the judiciary established 
incentives for courts to reduce their space by crediting their local operating budgets with a 
portion of any rent savings. An incentive program such as this one will be discussed with 
the Judicial Conference’s Space and Facilities and Budget Committees. 
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GAO Recommendation 


2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
b. Revise the Design Guide to: 

- Establish criteria for the number of appeals courtrooms and chambers 
and the space allocated for senior judges. 

Judiciary Comment . We note first that GAO has already committed to deleting the 
recommendation that the judiciary should establish a policy for senior judges’ courtrooms 
because the judiciary has a planning policy for senior-judge courtrooms. 

Courts of appeals’ courtrooms are not a significant part of the judiciary’s space 
inventory. According to our current records, there are 54 appellate courtrooms across the 
nation. Some circuits may have all or most of their courtrooms located in one building 
and others, especially larger circuits, may have appellate courtrooms in several locations. 
The mission and functions of the United States Courts of Appeals simply do not require 
daily courtroom usage. GAO did not collect any information on this subject and, in fact, 
the GAO evaluation team never interviewed a court of appeals judge to get an explanation 
of how the appellate courts hear and process cases. Without this information, it is 
difficult to understand how GAO can recommend the need for a formula; therefore, this 
recommendation should be eliminated. 

As noted in the draft report, the courts of appeals will backfill space previously 
occupied by district courts in Seattle and Richmond. As such, some courtrooms 
previously dedicated to district court use are converted for use by the court of appeals. 
While this is portrayed as inefficient space management, it is extremely important to 
realize that when GSA studies the feasibility of constructing a new courthouse, it 
considers the revenue the Federal Buildings Fund (FBF) will lose if the existing 
courthouse is no longer occupied. GSA puts a lot of pressure on the courts to backfill 
existing district court buildings with either the court of appeals or the bankruptcy court so 
that the FBF does not lose revenue. Because of the special-purpose nature of 
courthouses, the only logical backfill occupant is another federal court because the 
courtrooms and, to some extent chambers, are not readily converted to standard-type 
office space. The courtrooms are already constructed in these buildings so at times, one 
or two extra courtrooms might be assigned to the judiciary. In other instances, there are 
no other federal tenants available to backfill the space. 
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Similarly, if the court of appeals is in leased space, as is the case in Seattle and as 
are some offices in Richmond, not as much revenue is accruing to the FBF. Many courts 
are quite happy in their leased space, but GSA has the authority to reassign space as it 
sees fit. Sometimes the rental rates in the leased space are lower than what GSA will 
charge when the court backfills an existing district court building. In many cases, the old 
courthouse buildings have been neglected for years or have historic qualities that render 
their use by any entity other than a federal court untenable. The judiciary then ends up 
paying higher rent as a result of a major renovation in an existing building. 

The phenomenon of lost revenue to the FBF and its effect on backfill tenants poses 
a significant challenge to the judiciary and should be described as such by the GAO 
evaluation team in the final GAO report. This challenge can lead to what the GAO report 
has portrayed as inefficient space decisions made by the judiciary, especially with regard 
to the court of appeals recommendation, yet is not necessarily a factor over which the 
judiciary has complete control. In light of this„GAO recommendation, however, the 
judiciary will not be as accommodating to GSA as it has been in the past. 

GAO Recommendation 


2. AOUSC should work with the Judicial Conference of the United States to 
improve the way it manages space and associated rent costs, 
b. Revise the Design Guide to: 

- Make additional improvements to space allocation standards related to 
technological advancements (e.g., libraries, court reporter spaces, staff 
efficiency due to technology, etc.) and decreases requirements where 
appropriate. 

Judiciary Comment . The judiciary has already begun to implement this recommendation. 
At its March 2006 session, the Judicial Conference approved significant changes to the 
Design Guide. Also, changes to square footage and planning assumptions for libraries 
will be considered by the Judicial Conference in September 2006. The effect of 
electronic case filing (as opposed to paper filing) on file storage needs, as well as the 
impact of recent changes approved by the National Archives and Records Administration 
that will result in reduced paper files space, will also be considered in September 2006. 
Space standards for microfilm and microfiche reading and storage are also scheduled to 
be changed. The judiciary is committed to updating its space standards on a regular basis. 
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Conclusion 

A fundamental problem with the draft report is that it does not contain key 
information necessary for an objective, fair or thoughtful assessment of issues relevant to 
the judiciary’s request for rent relief. It is in the interest of good government and it is in 
the public’s interest that the report GAO ultimately provides to the Committee reflects the 
accurate and unbiased research expected from GAO. It would be helpful to all involved 
parties if GAO could present information and an objective analysis to address these key 
questions: 

• What are the primary reasons why the judiciary has needed more space and what 
are the prospects for future space needs? 

• How have rental costs changed over tirne and what cost increases are expected in 
the future? 

• Are the judiciary’s budget concerns substantiated by recent history and reasonable 
expectations about future funding requirements and appropriations levels? 

• Are rent policies and practices employed by GSA reasonable for special-purpose 
facilities such as courthouses? 

Over the past few weeks, by necessity, we have rushed to provide vital information 
that GAO should have been collecting and analyzing during the year-long study effort. 

We urge you to produce a balanced report that will assist the Committee in considering a 
matter of vital importance. 


Sincerely, 


Enclosure 


Leonidas Ralph Mecham 
Director 
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UNITED STATES DISTRICT COURT 
DlSTRlCr OF M,\RVU.ND 


MKSO-N EVEKI'Tr I.EGC 


101 W«s; !,.ofribi:n5 Strcei 
riaifimorc, ,\5aryii‘r.d 


June 2, 2006 


Ms. Cafty McCarthy 
Deputy Associate Director 
Administrative Office of the U.S. Courts 
OfTice of Management, Planning and Assessment 
Washington, D.C. 20544 

Via Facsimile : (202)502-1155 

Re: Comments Regarding GAO Courthouse Rent Study Draft Report 
Dear Ms. McCarthy: 

You asked me to review for accuracy an excerpt regai-ding the Baltimore courthouse that 
appears in the GAO’s draft report on courthouscTcnt. Unfortunately, the excerpt is wrong both 
in terras of its factual basis and its slant. The GAO states: 

At the Edward A Gamiaiz Federal Building andU.S, Courthouse, we found thal four 
magistrate courtrooms are being used to st^e excess furniture. The district chose not to 
use them because they do not meet Design Guide standards for square footage. The 
judioiaiy then used tlie lack of magistrate courtrooms in the courthouse to increase its 
priority for having a new courthouse built in Baltimore. This appears to go against 
Design Guide insirtictions which indicate, “Differences between space in the existing 
facility and the criteria in the Design Guido are not justification for facility alteration and 
expansion.’’ 

Tlie Baltimore oourtiiouse was designed in the late 1960s and built in die mid-1970s. 
Although our iustitutional memory of this long-ago time is limited, we are confident that the 
bench did not choose to make tlie courtrooms small. We understand thal the late Edward 
Nortlirop, who was then chief judge, unsuccessfully argued that the courtrooms, which are all 
undersized by today’s standards, would prove inefTrcicm. Because of the hyper-inflation ofthe 
1970s, the project was strapped for cash and the building envelope was substantially reduced to 
cut costs. We believe that the small courtrooms were dictated by the strapped budget rather than 
a desire lo have small, inelTicient courtrooms. 
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Under today’s Design Guie/c, .magistnite judge courtrooms should be 1800 square feet. 

As built, the four magistrate judge courtrooms cited in tlie GAO report are 963. 995, 1 154, and 
1 1 69 square feel with 9 foot ceilings. The cramped size of these courtrooms proved ill-suited to 
handle the drug and gun cases that characterize a big-city federal docket. In the small 
courtrooms, there was almost no separation between persons in custody, the victims who might 
be testifying or observing, law enforcement officers, lawyers and the like. Everyone was riglit on 
top of everyone else, creating security and logistical problems. 

Before 1994, Baltimore was the sole federal courthouse in Maryland. In 1 994, tlie 
Southern Division courthouse in Greenbelt opened, and eleven judicial officers, who would 
otherwise be housed in Baltimore, are quartered there. Because Greenbelt has absorbed the bulk 
of the Court’s recent grovvtli, Uiere are three more district court courtcooms than there are district 
judges. Tlie four Baltimore magistrate judges now share these three courtrooms. It would be 
silly to require the four judges to use the old, small courtrooms when better space is available. 

One of the deficiencies in the Baltimore courthouse is the lack of storage space. Wo put 
file cabinets and not-currently- needed furniture wherever we can find an unused room. Because 
they were unoccupied, we stored furniture in the old magistrate judge courtrooms. 

Time marches on and Greenbelt is now completely Ml. Although Baltimore is not yet 
full, space is fast running out, especially given the growth of the bankruptcy court. We will hit a 
crunch soon when a group of active judges will traftsition to senior status and their replacements 
arrive. To solye this looming problem, the district court turned over two of the old magistrate 
judge courtrooms (2B and 2C) to the bankruptcy court They will be renovated and combined 
into one bankruptcy courtroom. We just received approval to renovate tlie other two courtrooms 
(2D and 2E) into one usable magistrate judge courtroom. So, these old spaces will be put to 
good use. It is worth mentioning that in demolishing the spaces we will not be sacrificing 
expensive finishes. The four courtrooms have dryw’all walls and metal slat ceilings, so we arc 
not giving up anything wortli saving. 

I am not sure where the GAO got the idea drat tlie judiciary is using the lack of 
courtrooms in Uie BaUiraoro courthouse “to increase its priority for having a new courthouse 
built in Baltimore." The Baltimore project was placed on the so-called 5-year list for a new 
courthouse in i 998. Our placement on the list was driven by security issues, structural problems, 
and the space needs of a growing, big-city court. 

Wc here in Baltimore believe that the four tiny magistrate courtrooms should not be 
counted as “courtrooms” because they simply do not work as such in a court with a high volume 
of drug and gim cases. This issue is now moot as the four courtrooms will be reconfigured into 
tsvo far more usable spaces. 
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■As a lina! matter, vve take exception to the slant of the GAO draft ropoil that portrays the 
Court’s space decisions as irrational and arbitrary. The G.AO apparently made no effort to study 
the type of proceedings that magistrate judges handle. Had the GAO done so, it would have 
readily seen that the four tiny courtrooms simply do not work. There are good reasons why the 
Design Guide calls for magistrate judge courtrooms of 1800 square feet. 

We have always been guided by common sense rather than whim. We invite anyone to 
come to Baltimore to take a look at the courthouse and how vve use it. What they will find is a 
modest, 1970s-style cement office building with few frills and adornments that we use ofTioiently 
to serve the public. 


Very truly yours. 



Benson Everett Lcgg 

cc: Felicia C. Cannon 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON, D.C, 20544 


May 4, 2006 

MEMORANDUM TO: MARK GOLDSTEIN 
BILL JENKINS 
DAVE SAUSVILLE 
KEITH CUNNINGHAM 


LEONTOAS RALPH MECHAM 
Director 


CLARENCE A. LEE. JR. 
Associate Director 


SUBJECT: U.S. Courts Rent Exemption Study 


CATHY A McCarthy 

Deputy Assocutfe Director 

Offtcc of MiRtgcmenl, 
banning and Assessment 


Attached are comments on the statement of facts. General concents about the 
statement of facts are explained first, followed by specific comments on the product. 
These have been prodmJM quickly and thus may not be as polished as we would prefer. 

As we discussed on April 27, we are interested in working closely with the team 
to provide information and resolve issues. Also, as we discussed last week, the judiciary 
requested a 60 day extension of your deadline for completing this work, which we hope 
will be granted. 

Without more work by GAO to correct errors and add more facts, we are 
extremely concerned that the draft report will not be accurate. Also, we are concerned 
that the study will provide few facts that will be useful for addressing the question of 
whether the judiciary should be granted a reduction in its rent. 


After you have had a chance to review these comments, please let us know when 
you are ready to discuss them with us. 



Cathy A. McCarthy 
Deputy Associate Director 


Attachments 


A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY 
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Comments on GAO’s Statement of Facts 


General Concerns 
1. Scope 

Due to time constraints or other factors, the study has been limited to a very 
narrow scope that does not come close to meeting the stated objectives of the assignment. 
The requesters asked GAO to address how rent payments are calculated by GSA and how 
they are planned and accounted for by the judiciary, historical trends in the judiciary’s 
need for space and its rent payments, and ie challenges facr^d by the judiciary in 
managing its rental costs and its need for space to accomplish its mission. 

. These questions crumot be answered using the facts presented in the draft. Most 
of the facts presented appear to be tangential at best, if not irrelevant, to an assessment of 
these matters. Moreover, the product identifies and addresses none of the primary issues 
raised by the judiciary in regard to its rent costs, despite GAO’s commitment to address 
these matters. 

A fundamental problem with the statement of fects is that it does not contain key 
informiation necessary fqr an objective, fair or thou^tful assessment of issues rdevant to 
the judiciary’s request for rent relief. It would be helpful to all involved parties if GAO 
could present information and an objective analysis to address these key questicms: 

• What are the primary reasons why the judiciary has needed more space and what 
are the prospects for future space nee^? 

*. How have rental costs changed over time and what cost increases are expected in 
the future? 

• Are the judiciary’s budget concerns substantiated by recent history and reasonable 
erqjectations about future funding requirements and appropriations levels? 

• Are rent policies and practices employed by GSA reasonable for special-purpose 
facilities such as courthouses? 

Last August, the team produced an outline of topics to be addressed in covering 
the study’s objectives, but most of them are not covered, including; timeline of the 
budgeting process used to plan for and pay rent; O&M requests vs. appropriations; 
historical data (such as caseload, judges, age of courthouse stock, et al.); the judiciary’s 
balance of payments regarding FBF; usable vs. unusable space; and opportunities for rent 
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reduction available to the judiciary. The product falls short in presenting this basic 
information and in addressing other pertinent issues that the team is highly capable of 
evaluating, while it focuses largely on topics that are neither germane to the study’s 
primary purpose nor within the subject-matter expertise of the team assigned to carry out 
the task. 

The study does not address a primary issue — namely, whether the methods used 
for determining commercially equivalent rental charges are appropriate for special- 
purpose facilities such as courthouses. It does not address cost impacts related to five- 
year shell rent adjustments. And it does not report on the accuracy of GSA’s bills. 

2. Accuracy and Context 

Many of the topics addressed in this product involve matters that are not simply 
facilities-related but are mission-related, and that require a basic understanding of the 
federal judicial system. The product contains numerous items that reflect the team’s lack 
of knowledge about the federal courts and that lack relevant programmatic detail and 
context. The assessment of rent costs looks back only a short time, and does not address 
long-term trends or the future. The lack of historical perspective and the emphasis on 
describing current facilities details is both short sighted and of questionable significance 
for d^cribing the longer-term funding issues and facilities needs of the judiciary. 

A presentation of basic in&rmation about the judiciary’s growth would provide 
essential background and contribute to a more complete analysis regarding the judiciary’s 
fecilitiK needs. Overall workload growth trends created a need for more judges and staff 
in the courts. Over the last fifteen years (1990-2005), the following changes occurred: 

• Appeals filings increased 66% 

• Civil filings (district) increased 29% 

• Criminal filings (district) increased 44% 

• Bankruptcy filings increased 118% 

• Persons Under Supervision increased 40% 

? Total judges increased 25% 

• Total court support staff Increased 45% 

Moreover, the judiciary’s workload is not under the control of the courts and workload 
cannot be reduced to meet budgetary and space constraints. Matters within the 
jurisdiction of the courts must be handled expeditiously by the courts; there is no 
alternative. 

A large number of the stated facts are incorrect or only partially correct, and 
critical facts are simply missing. The various fact snippets are so devoid of context that 
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they will be readily misinterpreted, and their inclusion in this product suggests they are 
leading to conclusions about “inefficient” space utilization on a particular day or point in 
time, or to raise questions about a judicial practice that the team does not fully 
understand. Unless the facts are clarified, any resulting inferences will have highly 
questionable probative validity. 

With regard to the objective to describe how GSA calculates rent charges, the 
draft describes only very basic and well-known components of the rental charges. The 
more difficult questions are missing. For example, the study does not examine the rental 
charges for govranment-owned facilities. How many judiciary facilities are government 
owned? t^at contributory effect have real estate market cycles had on GSA rental rates, 
and what effect are they likely to have? What cost trends can be expected for those 
facilities over the life of the buildings? To what extent do charges exceed the actual cost 
of operating those facilities? 

Hie. study does not examine whether GS A’s appraisal-based pricing approach is 
inappropriate for build-to-suit, special purpose structures such as courthouses. As the 
AO discussed with the team, this appraisal-based approach results in: 

• hi^er rental rates reflective of speculative space rents, yet the judiciary is the 
guaranteed tenai\j|^and there is no speculative risk for GSA. 

• higher rental rates reflective of a small (i.e., 10,000 square foot) occupancy, 
whereas the judiciary is the majority tenant and entitled to a volume discount for 
occupying fall floors. 

• rental rates that invariably escalate ev«y 5 years as GSA re-appraises the space, 
whereas typically private sector tenants in build-to-suit buildings enjoy long term 
(i.e., 20 to 25 year) fixed rent agreements. 

• premium (extra) rent charges for courtrooms with high ceilings as well as for 
secure judges’ elevators and prisoner elevators, even though tiiese features are 
part of the original building design and in typical build-to-suits, rents would nevw 
be assessed on such features. Rather, rents would be set to recover cost of capital. 
These premium rents recover far more than the amortization of initial capital 
costs. 

Also, while it is described, the study does not appear to be assessing the relative 
merits of GSA’s secondary means of pricing space — return on investment, (ROI) pricing. 
Should this be the primary pricing approach for courthouses and special purpose 
facilities? If so, should the rate of return be adjusted to reflect how risk is actually 
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apportioned? M discussed with the team, in discussing this methodology, die foliowing 
issues should be addressed: 

• GSA’s pricing policy provides that, when an appraisal-based rental rate will not 
yield GSA an initial minimum return of 6% on the capita! to be invested, it resorts 
to Return on Investment (ROI) pricing. 

• The ROI approach is more in keeping with how the space would be priced 
commercially, but in GSA’s application of ROI, 200 basis points (2%) are added 
to the commensurate term Treasury Bill rate to arrive at the amortization rate used 
in calculating the rent. 

• GSA argues ttiat it is entitled to a 200 basis point spread above commensurate 
term Treasury Bills as a “premium” for the risks it takes, but in the way GSA has 
formulated ROI pricing, Ae teriant-not GSA- bears all risk; if the project is 
delayed, the tenant pays for rent in the interim, and if the project runs over budget, 
die tenant pays the final cost, regardless of escalations and budget busts. 

• The appropriate amortization rate for GSA to use in ROI pricing is the interagency 
borrowing rate charged by the Federal Financing Bank; the Treasury Bill rate plus 
12.5 basis points^ 

3. Bias 

Another fundamental problem with the product is its apparent bias. The product 
contiuns not a single fact that indicates that GAO’s report will criticize or raise questions 
about GSA’s policies or practices. Ihe judiciary’s rationale and concerns about GSA’s 
pricing policies are on the record. For example, the judiciary has argued that the pricing 
policies are not appropriate for special-purpose facilities like courthouses. This key issue 
. and others are not addressed. Moreover, during the course of the study, AO officios 
identified potential problems that GAO officials made oral commitments to address, but 
these issues are not covered in the product. The deferential treatment of GSA’s practices 
was illustrated at the emt conference when a GAO official dismissively defended GSA’s 
decision to charge $ 1 1 ,000 in rent to the judiciary for a parking lot that was transferred to 
the government for $ 1 , arguing that it was widrin GSA’s authority to do so. Since when 
does GfAO’s obligation to assess government practices stop there? Typically, GAO 
evaluates the public value regarding how government Mitities exercise their authorities, 

It is clear that GAO does not intend to show the same hands-off respect for decisions 
made under the purview of the judiciary’s authorities that it has afforded GSA. 

GAO’s team spent very little time with AO officials and requested only one 
document (which was a detailed rent bill for one district generated from a GSA system). 
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GAO requested no information about the planning and budget process, projections for 
rent, or the budget implications for meeting other judiciary needs. The judiciary does a 
good job of projecting its rental costs, but GAO detemined to drop this key topic from 
the study after learning that the budget problem was not that the judiciary has trouble 
forecasting or accounting for rent costs, but that Congress was not providing sufficient 
funds for the judiciary to pay the rent and meet other critical needs. As you know, two 
years ago, the judiciary had to reduce its workforce by 1,800 because of insufficient 
funding for staff after paying rent and other mandatory costs.- We are projecting that this 
budget problem will continue into the future without rent relief, and that the judiciary 
could suffer serious shortfalls in funding to operate the federal courts. GAO has reported 
publicly about the federal government’s financial situation a^ it seems unlikely that 
GAO believes appropriations will increase substantially over the next decade. Some 
simple facts in this regard are needed in the report. Here are key basic facts for the past 
four years (FY 2003-2006): 

• Average annual appropriations (Salaries & Expenses) increase: 4.7 % 

• Avwage annual rent increases: 6.2 % 


Fiscal Year 

% Increase in Ilent 
Obligations from 

Pripr Year 

% Increase in S&E 
Appropriation from 
Prior Year 

2003 

6.4% 

5.1% 

2004 

... 6.0% 

4.4% 

2005 

43% 

4.3% 

2006 

8.1% 

4.9% 


Also with regard to the judiciary’s ability to plan and budget for rent costs, in 
response to questions posed by the GAO team, the AO e:q)lained that GSA does not 
always provide the occupancy agreements in a timely fashion and gave several example, 
but the report says only that “according to GSA, the occupancy agreement provides the 
tenant with a preview of total rent charges prior to construction of a facility....” GAO has 
demonstrated no interest in pursuing an objective troth on this question and has accepted 
what GSA said as “fact.” 

AO officials informed the team about the difficulties the judiciary has faced in 
analyzing the accuracy of GSA’s rental charges. In particular, we cited the unwillingness 
of GSA to produce backup documentation regarding the basis for individual buildings’ 
rent charges, such as current space plans or appraisals. We told the GAO team that a 
district court resorted to filing a FOIA request to obtain such information from GSA. We 
also informed the team of large and costly errors identified by court staff in a couple of 
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districts that resulted in refunds of over $I 1 million from GSA, We told GAO about 
unexplained modifications that had been made to raise appraisals. We discussed GSA’s 
decision to hire an outside auditor to review the documentation for rental charges (and 
the team said the Booz Allen findings were reviewed by GAO). We told the team that 
we had an extensive and labor-intensive rent-validation effort underway across the 
judiciary. One of the districts GAO visited shared with the team errors in how space had 
been categorized by GSA, resulting in higher charges. We expressed strong concerns 
about an incentive program in GSA’s Public Buildings Service which includes revenue 
enhancement as a key objective that can result in large monetary rewards to regions and 
individuals. 

Importantly, none of these matters is addressed or identified in the draft nor are 
there any facts presented about how specific rental charges were actually calculated by 
GSA and whether they were accurate. GAO’s objective and independent findings 
regarding the accuracy of the rent bills is needed. GAO examined GSA’s files for the 
purpose of validating whether the rent bills were correctly calculated. ( Note: This 
assessment was based only on the supporting documents; The team told us they were not 
going to hire appraisers, but would look at the appraisals themselves.) Were the rent 
calculations correct and well documented or not? Surprisingly, the report does not 
mention the resul ts of this review. Instead, the report contains no independent GAO 
assessment whatsoever of the accuracy of GSA’s drarges. Further, it dismisses this key 
aspect of the study with'lhis misleading statement; “according to judiciary and GSA 
officials, the judiciary rarely identifies errors in GSA bills.” This statement is not at afi 
an accurate reflection of the judiciary’s stated concerns, as described in more detail later. 

4. Questionable Use of Anecdotes 

The judiciary was fully prepared to assist GAO in carrying out a thorough and 
objective evaluation of the key issues related to rental costs, including the judiciary’s 
facilities needs and funding challenges. These involve complex issues that have broad 
implications. Instead of focusing on the key issues and long-term and future judiciary- 
wide trends, GAO opted to focus its limited resources on a short time period (2000-2005) 
and on only a few judicial districts which saw a large increase in their rent charges during 
that period. Acknowledging that an analysis of only a few districts could not be 
generalized to reflect the entire system, GAO chose this methodology ostensibly to delve . 
into the details regarding the five districts. 

It can be no surprise to anyone that total rent costs increased for districts which 
moved into newly constructed courthouses during the time period GAO selected. This 
information was known and could be reviewed without visiting the courts. The 
resources expended by GAO to visit courthouses across the country has produced very 
little relevant information about the selected districts. A reader will not have a clear 
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picture at all about the situations in those districts because the information presented for 
each district is sketchy and inconsistent In psaticute, there is no information about why 
a district needed new facilities. The report contains virtually no discussion of the 
mission-related purposes for facilities decisions that were made that would give meaning 
to the numerical data presented. Instead, the assortment of facts selected for publication 
appear to be chosen for their potential value in supporting certain conclusions. Every 
court visited was asked to confirm the fects reported by GAO. All of them identified 
errors and nearly all courts reported that GAO had misconstrued the facts or told only 
part of the full story. 

One useful outcome anticipated from the site visits was not achieved. The GAO 
team said it needed to go on site to inspect the space and compare it to GSA’s plans and 
other documents, and to validate the rental charges for those buildings, but the draft 
rqjoits nothing about this. Instead, the team appears to have focused on judicial 
chambers and courtroom spaces, and how they are currently assigned in die courts. This 
topic is of interest to some, but it has little real significance to the larger rent issue and it 
is a topic being studied separately. 

GAO’s reported facts regarding the courthouses visited concentrate on a few 
isolated instances of currently unassigned courtrooms and chambers. The 
shortsightedness of these findings is remarkable and reflects an analytical bias. 
Coiirthouses are built tobe used for decades. The judiciary’s space planning process has 
been endorsed as sound by independent entities. But, planning is not an exact science, 
particularly when critical fectors are totally outside the control of the judiciary or 
impredictable. To draw conclusions about whether diambers or courfroom facilities are 
used “efficiently” based on a snapshot in time is wrong without considering the 
complexity of ^ving factors. Importantly, new judgeships are created by Congress and 
the Ming of judgeship vacancies is controlled by the President and Congress. Judges 
may bK»me ill, pass away, or leave the bench. Judges may take senior status when 
eligible or they may not, and they may or may not cany a heavy woridoad in senior status 
for varying periods of time. Caseload volumes may shift between locations within a 
particular district requiring judges to travel to non-resident locations. New judges may 
serve in a different duty station within a district or a circuit than the judges they replace. 
There are public benefits to establishing places of holding court where judg^ may only 
spend limited amounts of time, and it is Congress which establishes these locations. 

In addressing the current assignment of chambers and courtrooms, these practical 
complexities are not described. There is nothing presented about pending new 
judgeships, replacements forjudges taking senior status, or future judgeship needs In the 
districts visited. For example, there has been an explosion of worWoad in the District of 
Arizona. Five new district judgeships (and 4.5 magistrate judgeships) were added since 
1999 and there arc five new district judgeships in the judiciary’s judgeship bill pending 
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in Congress, But the report covers only a large increase in square footage and rental 
costs for this district. What is the point of reporting such limited information? For GAO 
to limit its analysis to square footage figures is not only meaningless, but it suggests that 
the construction of courthouses is unrelated to definable needs. 

The report does not provide any meaningful context for these anecdotes and uses 
them to make points that are invalid. In the past, GAO has noted that the Seattle 
courthouse was an example of cost-effective planning involving future courtroom 
sharing. In this report, however, the fact that its courtrooms were built to be shared by all 
judges is portrayed as excessive and contrary to the U.S. Courts Design Guide standards. 
Also notable is that whatever the team learned during these visits about costly design 
decisions not controlled by the judiciary but by GSA is not presented in the report. 

These key omissions, combined with the choice of words such as “overbuilt” and 
“excessive,” and the curious focus on describing one district’s decisions regarding how 
to meet security needs in an old and historic building, appear intended to imply that the 
judiciary may not have needed new facilities and that expensive security measures may 
not be needed. Because GAO has no factual basis for reaching any such conclusions, the 
report relies on carefully selected “facts” to present a distorted picture. 

While the report does not include statements made by AO officials, it contains 
several purportedly maSe by court officials during GAO’s visits. Mr. Goldstein insisted 
that AO officials could not accompany the team on these visits, and the statements 
attributed to judges and court official caimot be confirmed. Court officials have 
expressed concern that some casual statement or a reply to a question might have been 
misunderstood and that these comments should not be taken out of context by GAO. 
Court officials have also expressed concern about how facts about their facilities have 
been misconstrued or slanted. 

In summary, we are deeply concerned about deficiencies in this product, and we 
are prepared to work with GAO to produce a useful and objective analysis of the issues, 
tte following pages respond to the individual items in the statement of facts. 
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JUDICIARY 
COMMENTS ON 

GOVERNMENT ACCOUNTABIUTY OFFICE’S 
“STATEMENT OF FACTS” 
JUDiaARY’S REQUEST FOR RENT RELIEF STUDY 


Page 1 Lines 10 - 14 

GAO STATEMENT 

To deal with its budget and space related concerns, the judiciary placed a two-year moratorium 
on all new capital courthouse projects that will be lifted at the end of fiscal year 2006. The 
judiciary has not taken any actions since initiating the moratorium to substantially lower tent 
costs and no courthouse construction projects were canceled or reduced. 

JiroiCIARY COMMENTS 

• The judiciary continues to pursue and implement rent cost-contairunent initiatives 
aggressively and has employed a number of strategies aimed at substantially lowering rent 
since the implementation of the space moratorium approved by its policy-making body, 
the Judicial Conference of the United States, over two years ago. 

• A recent review and investigation of rent bills of individual court facilities has identified 
the potential for th?'courts to be overcharged for the space they occupy. The judiciary has 
embarked on a comprehensive rent cost validation efifort involving the review of tent 
charged the judiciary at all federally owned locations where the courts occupy space. An 
aggrcssive'schedule is in place that calls for completing this national effort, which is 
currently underway, within one year. This effort involves a two-pronged approach: I) 
validation of the square footage billed by the General Services Administration (GSA) 
through on-site visits with contract appraisers and judicial staff; and 2) thorough 
examination of the apptmsais used by GSA to determine the rental rates to ensure they 
comport with GSA rental rate development policies.' (See Attachment A.) It should be 
noted that GSA was initially reluctant to faovide back-up information it used to develop 
rental rates. A court in New York had to file a Freedom of Information Act request to 
obtain the information. After discussion with GSA’s Washington office, GSA agreed to 
release the back-up information. It should also be noted that a nationwide audit of over 
2,500 judiciary-related billing records conducted by Booz Alien Hamilton for GSA has 
not been provided to the judiciary. 

• The judiciary has undertaken a complete review of the U.S. Cowls Design Guide (Design 
Guide). Applying the Conference-approved changes in design standards to a recently 
constructed courthouse indicates that, had the new standards been in effect, the 
construction cost and rent would have been lower by 8 percent. Other changes in this on- 
going review may lead to further cost reductions. 

• Also underway is a total re-vamping of the long-range facilities planning process, that 
will now examine both the costs (rent and one-time costs such as moves and furniture, on 
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a present value basis) and benefits (in terms of improved functionality) of alternative 
housing strategies, including renovation as well as new construction. This approach will 
help to identify the most cost eifective solution, looking at both life-cycle costs and 
mission-related benefits for each particular court facility or city. In the past, the judiciary 
had depended on OSA, through its feasibility study project development process, to 
determine which housing strategy (leasing, renovation, or new construction) should be 
pursued at a given location. This new process, called Asset Management Planning, is 
expected to identify more lower cost, building renovation projects in lieu of new 
courthouse construction projects to meet expected expansion needs where feasible. 
Consequently, the new planning process vrill help reduce future rent costs. The judiciary 
had asked GSA officials to work with us on this process over two years ago. Due to staff 
turnover at GSA, decisions on pursuing this new planning approach were delayed. On 
April 6, 2006, the judiciary and GSA jointly agreed that this approach should be pursued. 

A total of 57 projects appeared on the most current version'of the Judiciary’s Five-Year 
Courthouse Project Plan (FY 2005-2009). The Conference determined that 35 of those 
projects will be subject to the new Asset Management Planning methodology. Decisions 
to seek funding for these projects will be deferred pending the results of the new Asset 
Management Planning methodology. 

The Conference directed that eight projects of the 57 projects in the midst of design be re- 
evaluated to determine whether the square footage included in the projects at the time of 
the Conference’s action could be reduced. The floor plates and adjacencies had already 
been established for some of the projects, making it difficult to reduce their size without 
significant re-desim fees. Notwithstanding these challenges, a total of 78,836 net square 
feet, however, has been deleted from the projects. 

Seven of the 57 projects had either site and/or design funding already appropriated, but 
the design had not yet started. The projects were put on hold so that new Design Guide 
changes could be incorporated into the projects. 

Three of the 57 projects were so far along in the design process that it was not feasible to 
reduce the size of the projects. 

With the imposition of a moratorium on non-prospectus projects' by the Conference, all 
chief judges were asked to cancel pending non-prospectus space requests whenever 
possible. Space requests that were estimated to cost an additional $6 million in annual 
rent were canceled or deferred. (See Attachment B^) 

In September 2004, the judiciary instituted a centralized budget check process to ensure 
that all space requests reflect consideration of alternative space, future rent implications, 
and affordability by the judiciary. The budget check process, which is administered by 
the Administrative Office (AO), will remain in effect until budget caps are established for 
the judiciary’s space and facilities program. (A recommendation to establish budget caps 
was approved at the March 2006 Judicial Conference session.) Budget caps, in effect. 


' Projects costing less than approximately $2.5 million that do not require congressional 
approval. 
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will produce a rental cost avoidance by limiting the annual amount of space rental 
funding expended per circuit. 

At the March 2006 session of the Conference, the judiciary also reaffirmed its 
commitment to the budget check process and defined a strategy for ensuring that the 
budget and rent implications of space projects are thoroughly considered by relevant 
Judicial Conference Committees before moving forward. This action has resulted in an 
even more robust budget check process for space projects that have any potential to affect 
rent. 


Page 1 Lines 17-20 

OAO STATEMENT 

Based on request by the House Transportation and Infiastiucture’s.'Subcommittee on Economic 
Development, Public Buildings and Emergency Management, the judiciary has recently initiated 
a detailed study of courtroom use. The judiciary has agreed to discuss the design of this initiative 
with GAO. 

JUDICIARY COMMENTS 

• The Federal Judicial Center (FJC), the independent research arm of the federal judiciary, 
will conduct this study. FJC officials met with GAO staff on April 1 8, 2006, to review 
the study outline. GAO staff did not recommend changes to the FJC’s proposed 
methodology. 

Page 1 Lines 21 - 24 

GAO STATEMENT 

Based on a rent pricing policy introduced in the late 1990s, the rent GSA charges is composed 
principally of a shell rent, operational expenses, tenant improvements, and security charges. 
These charges account for over 96 percent o f the judiciary’s rent bill payments in fiscal year 
2005. 

JUDICIARY COMMENTS 

• We carmot confirm this. It would be helpful to see the data used to determine how the 96 
percent was calculated. 

• There is no mention of the inclusion of “rent on the residual value of tenant 
improvements,” nor mention of GSA’s leasing fee. 

Page 1 Lines 25 - 27 


GAO STATEMENT 

The shell rent represents the cost of using the structure, base building systems, concrete floor, 
and basic wall and ceiling finishes and is the largest rent component representing 60 percent of 
the judiciary’s armual rent bill in 2005. 
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JUDICIARY COMMENTS 


We cannot confim this. It would be hclpfiil to see the data used to detennine how the 60 
percent was calculated. 


Page 1 Lines 28 -30 
Page 2 Lines 1-5 


OAO STATEMENT 

In both owned and leased space, tenant improvements r eflect customizing space for that tenant 
and can include floor covering, doors, and wood or maihle finishes . Unlike the other rent 
components, tenant improvement costs are removed from the rent bill once the tenant has 
completely paid for them . The tenant is responsible for deciding how to finish the space beyond 
some basic minimum standards and thus has control over much of the cost. GSA officials have 
said that the judiciary has the highest costs for tenant improvements in its inventory because of 
the level of finishes used in the federal courthouse. 

JUDICIARY COMMENTS 

• Nowhere in the Design Guide is there a reference to marble as an allowable tenant 
improvement. Marble is used generally in the base building or in spaces dedicated to 
public use, not as part of private tenant work. In terms of the selection of durable, low 
maintenance finishes for both public and tenant spaces, see OSA’s Facilifies Standards of 
the Public Building Service . In fact the Design Guide was revised in 1997 to provide 
specific direction to architects with regard to finish levels in court space. (See Attachment 
C.) 

• Tenant improvement costs are not removed fioro the rent bill once the tenant has 
completely pmd for them. While the specific line for tenant improvements may go to 
zero once tenant improvements have been fully amortized, a charge remains, buried in the 
shell rent. OSA terms this rent for the “TI residual value.” This follows from GSA’s 
reasoning that the landlord (GSA) “owns” the tenant improvements (not the tenant), even 
though the tenant paid for them, and therefore any new tenant would need to rent them 
from the landlord. The problem with this approach is that it completely ignores the fact 
that the judiciary is a continuing long-term tenant in courthouses, not a new tenant that is 
staying for merely 5 years. 

Since most landlords wish to retain their tenants, the common (i.e., “market”) practice is 
to provide an incentive for the tenant to sign a succeeding lease. This is typically done by 
discounting the rent by die value of the tenant improvements which the landlord does not 
need to provide anew. In other words, in most competitive commercial markets, the 
tenant in a succeeding lease does not pay again for fte existing tenant improvements. 
GSA’s approach of treating every assignment as a new occupancy (as opposed to a 
succeeding lease) when it comes time to reset the shell rent every five years results in a 
systematic overcharging of the judicimy. The statement of facts should be revised to 
reflect this practice, which runs contrary to the use of market-based rate practices when 
setting rates in federally owned space. 
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Case in point about charging rent to TI residual; GSA review appraiser (GSA employee) 
overturned the contract appraisal for the Byron White Courthouse in Denver, Colorado, to 
attribute $1.00 in rent to the “as is” condition of tenant improvements. (See Attachment 
D. Changes to Fair Annual Rent Appraisal dated 10/31/01 and also note additional pen- 
and-ink changes to the appraisal which raised the rent.) 

The statement that “the judiciary has the highest cost for tenant improvements in its 
inventory” underscores the special purpose nature of courthouses; they are not office 
buildings with standard office build-out. But, the second clause in this sentence - 
“because of the level of finishes” - is misleading because the bulk of these costs are 
related to meeting basic functional needs, not primarily related to “finish” choices. The 
“statement of facts” should recognize the special purpose nature of federal courthouses 
and that GSA’s pricing system is not easily adapted to special purpose buildings like 
courthouses with their complex circulation systems and significant amounts of space for 
use by the public (e.g., jury assembly and jury deliberation rooms, attomey/witness 
conference rooms, public transaction counters and public records review areas, interview 
rooms for persons on probation, holding cells, cellblocks, security surveillance command 
centers, courtrooms, urinalysis and drug testing rooms). The unique, physically complex 
nature of the federal courthouse is the reason that the j udiciary has the highest tenant 
improvement costs. 


Page 2 Lines 6-11 


GAO STATEMENT 

Rental rates for operationaTcosts, which cover cleaning, general maintenance, and heating, air 
conditioning, and other utilities, are set as part of the market appraisal for the shell rent. But 
unlike the shell rate, operational costs are adjusted annually for inflation in between appraisals. 
In leased spaces and some owned locations. GSA nasses the actual operational costs directly to 
the tenant to recoup the expenses incurred . 


JUDICIARY COMMENTS 

• In the case of leases, GSA passes through the underlying lease contract costs - which 

contain an operating expense component. What the lessor’s “actual” operating costs ate 
may be higher or lower than the amount in the lease. GSA also assesses fees on these 
pass-through costs. The fees recover more than GSA’s actual costs. 

Page 2 Lines 12-22 


GAO STATEMENT 

The U.S. Marshals Service (Marshals Service) provides security services inside the courthouse 
and the Federal Protective Service (FPS) generally protects the exterior of courthouses. Until 
fiscal year 2005. the judiciary naid security costs to GSA as part of its rent payment . GSA in 
turn, distributed the money to the Marshals Service and FPS . Starting in fiscal year 2005, 
however, the judiciary began paying security charges directly to the Departinent of Homeland 
Security (DHS) after FPS’s transfer to that department. Under the Homeland Security Act of 
2002, FPS was transferred to the Department of Homeland Security. However, since the security 
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charge still exists, and it was an important part of rent for all of the other years we analyzed, we 
included the charges as if they are still part of the rent bill for fiscal year 2005. 

JUDICIARY COMMENTS 


GSA does not transfer money to the Marshals Service. 

Technical Correction. Starting in fiscal year 2005, however, the judiciary began paying 
FPS security charges directly to the Department of Homeland Security. 

Technical Correction. However, since the FPS security charge still exists, and it is an 
important part of rent for all of the other years we analyzed, we included the FPS charges 
as if they were still part of the rent bill for fiscal year 2005. 

Page 2 Lines 23 - 25 


GAO STATEMENT 

GSA rent is also composed of several other components including parking and antenna fees. 
These other components comprise about 4 percent of judiciary entire rent bill in fiscal year 2005. 

JUDICIARY COMMENTS 

• All of the other components should be listed, 

• We cannot conftrm'fhe four percent calculation. 

Page 2 Lines 26 - 27 
Page 3 Lines 1-6 

GAO STATEMENT 

Every space assignment in the GSA inventory requires a signed occupancy aeieement between 
GSA and the tenant agency that explains the financial terms' and conditions of the occupancy, as 
well as the years of occupancy. According to GSA. the occupancy agreement provides the tenant 

with a preview of total rent charges prior to construction of a facility, including courthouses, and 

can act as a rent planning mechanism . GSA tenants, including the judiciary, can appeal a rent 
charge for a bill where they think that GSA may have made a mistake or misapplies its rent 
policy. 

JUDICIARY COMMENTS 

While GS A’s pricing policy requires that occupancy agreements be provided at various 
stages of a project, GSA has not always provided them to the judiciary in a timely manner 
and in some instances, occupancy agreements have not been provided until the judiciary 
has occupied a building. Moreover, the rental rates projected in the preliminary 
occupancy agreements for new courthouse construction and major repair and alteration 
projects often turn out to understate the actual rental impact when the project is 


6 




235 


completed. Consequently, the utility of these occupancy agreements as a rent projection 
tool is limited. 

The AO has assembled documentation that supports the above statement for review by 
the GAO evaluation team. (See Attachment E.) 

Page 3 Lines 10 - 12 


GAO STATEMENT 

AOUSC, the judiciary’s administrative arm, works with the district, bankruptcy, and appeals 
courts to identify and prioritize the judiciary’s capital needs and also pays the judiciary’s rent 
bills. 

JUDICIARY COMMENTS 


Narrative noting that the circuit judicial councils, which by statute (28 U.S.C. § 462) have 
authority to determine the need for all space accommodations within their respective 
circuits, should be added here. The circuit councils play a key role. 

Page 3 Lines 13 - 16 


GAO STATEMENT 

The judiciary’s rental obligations for federally owned and leased space have steadily risen 27 
percent from fiscal year 2080 to 2005. During this time, the judiciary had a net increase in the 
amount of space it occupies nationwide by 6.2 million rentable square feet or bv 18.6 percent. 

JUDICIARY COMMENTS 

• The judiciary’s figures for those five years of growth differ substantially. Rent 

obligations have grown 44 percent over this period, not 27 percent. The amount of space 
has increased by 4.212 million rentable sq. ft., or by 12.4 percent. 

Page 3 Lines 17 - 18 


GAO STATEMENT 


Shell rent grew proportionately with the percentage of net space added - 19 percent . 
JUDICIARY COMMENTS 

• Shell rent increased by 33 percent, not 19 percent, from 2000-2005. 
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Page 3 Lines 19 - 23 


GAO STATEMENT 

The construction of new courthouses accounts for much of the new space added by the judiciary 
since 2000. New courthouses represent about 5.9 million rentable square feet of new space that 
the judiciary has added during that period, which represents 95 percent of the net increase in 
space that the judiciary has experienced. 

JUDICIARY COMMENTS 

• We cannot confirm this. 

Page 3 Lines 24 • 28 
Page 4 Lines 1-3 

GAO STATEMENT 

In Phoenix and Tucson, Arixona, the bankruptcy court took over the old district courthouses after 
the district court moved into the new courthouse. In Richmond, Virginia, and Seattle, 
Washington, the appeals courts plan to take over the old district court after the district court 
moves to the new courthouse. In Omaha. Nebraska, federal judiciary permanently vacated the 
old location of the federal court, when it moved to the newly constructed Hruska Courthouse. In 

that instance, the judiciary more than doubled its overall square footage vdien it moved out of a 
multiple agency federal building into the new courthouse. 

■ tv 

JUDICIARY COMMENTS 

• The GAO evaluation team should insert narrative from correspondence found at 
Attachment F that was submitted by the Honorable Joseph F. Battallion, Chief Judge of 
the District of Nebraska. Without this important information, the readers of the report 
will be significantly misled. 


Page 4 Lines 4 - 7- 


GAO STATEMENT 

Before it imposed its 2005 moratorium postponing new courthouse construction projects for two 
years, the judiciary had 32 additional courthouse construction projects plaimed for fiscal years 
2005 through 2009 totaling almost $3 billion including site acquisition and design costs. 

niDICIARY COMMENTS 

• We cannot confirm the cost estimate. 

• There are 35 (not 32) projects on the FY 2005 - 2009 Plan that have not yet received a 
site and/or design appropriation. 


8 



237 


Page 4 Lines 8-10 

OAO STATEMENT 

Each circuit increased its square footage from fiscal year 2000 through 2005. However, the 8“ 
and 9"' Circuits added proportionally more square footage than the others, groiving by 36 percent 
and 27 percent respectively. 

JUDICIARY COMMENTS 

• We cannot confirm the percentage calculations. 

• It is necessary to have a better context for this statement. Out of context, the statement is 
misleading becau^ it does not explain what drove the increases. Was it enhanced 
security? Was it the fact that the conditions in the old buildings that were occupied prior 
to the new space being occupied were seriously impeding court operations? Was it the 
need to accommodate additional judges and staff? 

Page 4 Lines 17 - 22 

OAO Sf ATEMENT 

In the P"* Circuit, the District of Arizona has experienced a 128 percent increase in its space 
during this time period. From fiscal years 2000 through 2005, the district opened two new 
district courthouses - the Sandra Day O’Connor Courthouse in Phoenix and the Evo A. 
DeConcini Courthouse in thcson. The increased space led to a rent bill increase in the District 
of Arizona in excess of SI 5 million each year from fiscal years 2000 through 2005. 

JUDICIARY COMMENTS 

• Again, without die proper context, i.e., the growth of these courts and the conditions in 
the previously occupied buildings, the reader is left to believe that there is no justification 
for the increases. (See Attachment G. Correspondence from the Honorable Stephen M. 
McNamee, Chief Judge, District of Arizona.) 

Page 4 Lines 23-25 


OAO STATEMENT 

The amount of increase and the ratio between shell rent and square footage varied by circuit. 
GS A officials said much of this variation is the result of differing real estate trends nationwide. 

JUDICIARY COMMENTS 


♦ Without the context for this statement it is difficult for the judiciary to comment at this 
time. Based on the wording, it appears GAO did not rfcview data to confirm this 
statement either. A more thorou^ review by GAO of rental costs would be helpful. 
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Page 4 Lines 26 - 27 
Page 5 Lines 1-2 


r.AO STATEMENT 


The district, bankruptcy, and appeals courts have increased their square footage and rent 
obligations to GSA from fiscal years 2000 through 2005. The appeals court’s space and rent 
have grown at a faster rate than the district and bankruptcy courts. 

JUDICIARY COMMENTS 

• We cannot confirm the percentage and dollar calculations. 

Page 5 Lines 3-8 

GAO STATEMENT 

Operating and security costs grew disproportionately more than net space added. Operating costs 
grew 45 percent during this period and security costs grew 134 percent . The brimarv reasons for 
this growth are, in the case of operating costs, significant spikes in recent years in energy costs. 
and, in the case of security, the increased emphasis on security needs in the aftermath of the 
September 1 1 tenoriSt attacks. 

JUDICIARY COMMENTS 

• We cannot confirmflbe percentage calculations. 

» Did GAO independently identify the reasons cited for cost increases? They are not 
attributed to GSA. Wito regard to operating costs, for rent-charging purposes, GSA is 
only allowed to escalate operating costs by the OMB inflation factor, which has not 
exceeded 3.5% pet year over the last 5 years. Did the GAO evaluation team analyze what 
portion of the growth is attributable to escalations of operating expenses during the terms 
of 5-year level shell rents, and how much was attributable to jumps in operating expense 
bases when they were re-set to “market” by new appraisals? In general, it would be 
helpful to know the context of statements about operational costs so that more helpful 
comments can be provided to the GAO team. 

• With regard to security, the evaluation team should distinguish among the various types 
of security charges assessed by GSA and TPS. There is a mandatory basic charge that is 
assessed on every square foot of space occupied by any organization in GSA-controUed 
space. This basic charge has increased significantly with OMB’s approval. It is used for 
FPS operations. There is a building-specific capital charge that pays for amortized capital 
(physical security improvements), such as bollards and exterior cameras. These costs are 
not a significant portion of the rent bill. There are also building specific charges 
associated with contract guards under FPS control. Subsequent to the September 1 1 , 

2001 attacks, FPS placed millions of dollars worth of bontract guards in federal buildings 
and picked up the costs through a supplemental appropriation. Once the supplemental 
funding ran out, FPS began charging tenants for these guards and did not remove the 
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guards. The judiciary is trying very hard to control these costs. In fact, about $15 million 
in contract guard costs were eliminated between FY 2005 and FY 2006. 

Page 5 Lines 9-13 


GAO STATEMENT 


From fiscal years 2000 through 2005, the judiciary’s operational costs have Increased 45 percent 
primarily due to rising energy costs, outpacing growth in square footage. In 2005, operational 
costs comprise about 22 percent of judiciary’s rent bill and have represented a growng 
proportion of the rent bill in recent years. 

JUDICIARY COMMENTS 

• These are GSA’s operating costs. Thejudiciary pays a rentthat includes an operating 
expense component, but the costs are incurred directly by GSA, not by thejudiciary or 
any other GSA tenant. Further, because GSA’s rent charges for federally owned space 
are appraisal-based (and then escalated by the OMB inflation factor in subsequent years), 
tiiere is no direct relationship between GSA’s costs and the rent it collects for operating 
expenses. Only in the case of ROI-priced courthouse buildings (a total of 26) does GSA 
pass along its actual operating costs, plus a hefty administrative fee which is concealed as 
part of the operating expenses. In fact, GSA has indicated that, on average, its actual 
operating costs are as much as 14 percent below market. 

• We caimot confirm the percentage calculations. 

w 

Page 5 Lines 14 - 21 


GAO STATEMENT 

Operational cost growth occurred in all U.S. Circuits and according to GSA, can be attributed to 
significant cost increases for utilities such as heating fuels. For example, the 1“ Circuit Court’s 
operational costs have increased by 86 percent since fiscal year 2000. GSA officials said that this 
increase in operational costs in the 1“ Circuit can be attributed primarily to the Moaklev 
Courthouse in Boston. Massachusetts where operational costs increased at that courthouse by 
more than $2 million in fiscal year 2004 because of energy cost increases throughout the region . 

JUDICIARY COMMENTS 

• We cannot confirm the percentage calculations and the Moakley Courthouse costs. 

• The Moakley Courthouse is priced on the basis of an appraisal. From GSA’s “Rent on 
the Web,” thejudiciary has been able to confirm that the operating expense component of 
the market rental rate rose $8.71 a square foot in FY 2003 to $13.91 a square foot in FY 
2004. The operating expense rate jump appears to track to an appraisal prepared as of 
12/13/99 which arrived at an operating cost base of $12.84 per rsf to be effective 
commencing 10/1/02. It is important to note that this operating cost figure was a 
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market-based estimate from an appraisal; it does not reflect GSA’s actual costs, which 
may have been higher or lower than the rate assessed to the judiciary. 

Page 5 Lines 22 - 26 

Page 6 Lines 1-5 


GAO STATEMENT 

The security cost component of the judiciary’s rent bill payments increased 134 percent from 
fiscal years 2000 through 2005. This increase greatly outpaced the 19 percent growth in square 
footage. The security component renresents about six pereent of the entire rent bill and increased 
considerably in all U.S. Circuit Courts during this time period. A basic security charge is 
assessed for all GSA properties where the EPS provides security services. Many new courthouse 
construction projects have additional security enhancements that have led to increased rent bills 
nationwide. Starting in fiscal year 2005, the judiciary began paying security costs directly to the 
Department of Homeland Security instead of including its rent payment to GSA. 

JUDICIARY COMMENTS 

• Since there are several elements to “security costs,” including building-specific amortized 
capital security costs, building-specific operating security costs (including FPS contract 
guards), and the basic security charge, it would be helpful to have further analysis of the 
component parts of the security charges, to see which elements contributed what towards 
this overall escalation so that the AO can confirm the data. As stated above, most 
increases in security costs resuh from additional FPS contract guards placed by FPS in 
federal buildings after the September 1 1, 2001 attacks. They are not related to a 
significant investment by GSA in security-related capital improvements. The total 
amortized costs of GSA-installed capital improvements in FY 2005 were about $1 .4 
million out-of a total charge of $67 million. 

Page 6 Lines 12-21 

GAO STATEMENT 

In the 2”'*, 3“', and 1 * Circuits, while other rent cost components grew, the tenant improvement of 
the rent decreased since 2000 because some buildings reached the end of their tenant 
improvement cycle. For example, the judiciary’s tenant improvements payments for the 
Connecticut Financial Center, which houses part of the 2"'‘ Circuit’s Federal Bankruptcy Court, 
expired in 2004 and the tenant improvement rental cost went from $44,500 annually to zero in 
2005. In addition the Martin Luther King. Jr. Courthouse in Newark. New Jersey, which houses 
the 3"' Circuit district court in that city, paid off much of its tenant improvement co.sts from 2002 
to 2005. reducing its tenant improvement charges for that facility bv more than $1.5 million 
annually. 


JUDICIARY COMMENTS 

• The report fails to note that the GSA review appraiser (a GSA employee) imilaterally 
revised the contract appraiser’s Fair Annual Rent determination for this building, from 
$25.00 to $34.40 per square fopt - without inspecting any of the comparable appraisals - 
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and in the process increased the judiciary’s rent by $1,975 million per year. (See 
Attachment H. Appraisal dated 3/1/03 and GSA review appraiser’s comments dated 
3/4/03.) 


Page 6 Lines 22 - 27 
Page 7 Lines 1-8 


GAO STATEMENT 

Some circuits experienced steep increases in tenant improvement costs because of new 
courthouses constructed in recent years and the types of finishes judiciary has chosen. For 
example, leading all states, the District of Rhode Island experienced a 927 percent increase in its 
tenant improvement costs, which GSA attributed to the cost of finishes for major renovations of 
the district’s two primary courthouses - the Federal Building U.S. Courthouse and the adjacent 
J.O. Pastore federal building. The renovation of the Federal Building U.S. Courthouse upgraded 
the heating, ventilation and air conditioning system, improved the security of the building, and 
restored or replaced the windows. District Court ofiSci^s told us that practically every part of the 
building had tenant improvement needs. GSA ofliciats said that both of these major renovation 
projects, chosen in lieu of new construction, led to increases in the overall quality of the space 
the District occupies and, consequently, very large increases in tenant improvement charges. 

JtroiClARY COMMENTS 

• The phrase “cost of finishes” is misleading and unsubstantiated. HVAC is not a “finish.” 

• In the 1 990s, the CiJurt had to choose either to renovate a badly deteriorating courthouse 
building (the Federal Building & U.S. Courthouse) with infrastructure that had not been 
overhauled in a century and which could not accommodate all of the court functions, or 
to build a new courthouse building. With OSA’s support, the court chose to fully 
renovate the Courthouse Building and partially renovate the adjacent J.O. Pastore Federal 
Building. Consequently, both buildings underwent prospectus-level renovations between 
1995 and 2002. Thus, the judiciary was responsible for restoring and preserving these 
historic buildings while incorporating significant security and functionality elements into 
the historic fabric of these buildings, and their useful lives were extended far into the 
future. Space was built out within Design Guide standards and within tenant 
improvement allowance limits established by GSA. 

• GSA had neglected the buildings for decades. One would expect, therefore, that tenant 
improvement costs would increase significantly. It is not known if the tenant 
improvement costs have been calculated correctly. In fact, the court advised the GAO 
ev^uation team that it had serious concerns about the rent calculations, but there is no 
mention of this concern in OAO’s statement of facts document. The judiciary strongly 
recommends that the GAO evaluation team examine GSA’s source dociunents to 
determine whether the 927 percent increase cited by GAO has been calculated properly by 
GSA and whether it includes elements other than just finishes. 

• The court also discussed with the GAO evaluation team the fact that the buildings were 
vacated during renovation. No rent was paid on the vacant buildings. Did the fact that 
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the buildings were vacant have any effect on the percentage increases cited in the 
statement of facts? 


Page 7 Lines 9-12 

OAO STATEMENT 

GSA has provided the judiciary with options for reducing its rent obligations , including 
renegotiating leases in locations where commercial market rents have declined and closing 
underutilized courthouses, but it has not communicated information on nationwide trends related 
to changes in rent. 

JUDICIARY COMMENTS 

• The referenced options were largely imhelpflil to the judiciary. In one case, GSA 
proposed to extend the amortization terms for tenant improvements, thereby creating 
greater budget problems in out-years. This is hardly helpful when the judiciary’s rent 
problem is not merely a short-term issue. In fact, this option would have garnered 
additional revenue for the FBF in the long term. 

■ GSA, in a July 1 , 2005 letter, among others, indicated that if it renegotiated rental rates on 
leases, the judiciary could achieve immediate cost saving, estimating that the judiciary 
could lower its annual rent by several million dollars. The judiciary welcomed GSA’s 
offer, responding in August 2005, to Mr. Stephen Perry with a request that GSA engage 
in moving this effort forward as soon as possible. In fact, though, if GSA were good 
stewards, they woufe on their own initiative be routinely taking the actions necessary to 
renegotiate rental rates in markets where the rates have dropped for all their clients, 
including the judiciary. Even though we asked GSA to move forward quickly on this 
effort nearly one year ago, we are not aware of any leases having been renegotiated on our 
behalf and no savings have been realized. Instead, it has taken GSA 1 0 months to 
provide the judiciary ■with a list of 14 leases (out of approximately 300 leases GSA has 
entered into on the judiciary’s behalf) they anticipate trying to renegotiate. The promise 
by GSA of “immediate savings of several million dollars" has not materialized on any 
level. It should be noted that Internal Revenue Service officials tried to work ■with GSA 
on a similar approach and that it was unsuccessful. 

• Asa monopoly service provider, GSA has no incentive to reduce its revenue stream. 

Page 7 Lines 13 - 16 


GAO STATEMENT 

Judiciary officials said resource and data limitations have inhibited the judiciary’s ability to 
create these trend data. For example, the judiciary receives the rent information at the building 
level, making it difficult to compile into nationwide trends. 
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JUDICIARY COMMENTS 


• The context of this statement is unclear. The types of trend data the GAO evaluation 
team discussed with us would not be useful for program planning, management, or 
budgeting purposes. OAO’s trend analysis is highly simplified, focusing on simple 
growth figures that are unrelated to inventory profiles of building age, capacity, condition, 
the real estate market situation, etc. Likewise, the practical implications of monitoring 
rent cost components by court type are not clear. 

Page 7 Lines 17 - 22 

GAO STATEMENT 


To help ensure consistency, the Design Guide lavs out a framework for a complex construction 
project due to three different circulation patterns for judicial officers, federal prisoners, and the 
public that lead to courtrooms . The Design Guide indicates, “Differences between space in the 
existing facility and the criteria in the Design Guide are not justification for facility iteration and 
expansion.” 

JUDICIARY COMMENTS 

• The underlined portions of the sentence need to be edited. The sentence does not make 
sense as currently written. 


Page 7 Lines 23 - 27 


GAO STATEMENT 

The Design Guirfe-provides for separate elevator systems (1) linking judicial officers to their 
restricted parking areas, (2) linking prisoners with the secured cell block and parking location, 
and (3) linking the public with the public-entrance. As a result, each courthouse has four elevator 
systems, when including the need for a freight elevator also. 

JUDICIARY COMMENTS 


The wording of this statement is somewhat misleading. Most buildings have at least two 
elevator systems - one for the public and one for freight. The way the sentence is worded 
could misled the reader into thinking secure elevators forjudges and prisoners are not 
needed or are -wasteful. 

Courthouses are special purpose buildings. The judicial process requires separation of 
prisoners from the public, witnesses, judges, and jurors. In order to avoid any appearance 
of partiality, the parties in a case should not come into direct contact -with each other. For 
security reasons, detainees in shackles should not be transported through public hallways. 
Separate circulation avoids the potential for intimidating or unduly influencing jurors or. 
other parties who might be participating in the trial. 
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Page 7 Lines 28 - 29 
Page 8 Lines 1-5 


OAO STATEMENT 


In our site visits, we found that independent circulation patterns do not always exist in the older 
courthouses like the J.O. Pastore Building in Providence. Rhode Island . In these courthouses, the 
three groups access courtrooms through the same hallways which is considered a security 
deficiency by the judiciary and the U.S. Marshals Service. In addition, judges park outside the 
building and walk to the courthouse. Moving into a courthouse that meets Desim Guide criteria 
would improve security and increase the amount of space each courtroom requires. 

JUDICIARY COMMENTS 

• The wrong building is cited here. The correct citation should be the “Federal Building 
U.S. Courthouse” rather than the J.O. Pastore Building, since the security conditions 
described do not fully apply to the Pastore Building. While the circulation and parking 
conditions at the Courthouse Building arc not ideal by new construction standards, 
technology has been incorporated into the historic fabric of this building to improve 
security significantly vrithin and without the building. When the Courthouse Building 
underwent prospectus-level renovations firom 1 999 through 2002, the judiciary and the 
Marshals Service worked closely together to address all security concerns. To state that 
judges -walk to the courthouse is misleading, as discussed during the exit conference. The 
judiciary should be recognized for its decision to renovate and significantly extend the 
useful life of an historic building and for using technology to work aroimd the security 
and space limitatioBs, rather than abandoning the building and requiring the construction 
of a new courthouse. 

• Without the context for this sentence, it is difficult to comment fully. It should be noted 
that a courtroom’s actual size will not increase due to separate circulation systems. 

Page 8 Lines 6-9 


OAO STATEMENT 


Other security standards outlined in the Design Guide also contribute to higher costs of modem 
courthouses. Examples include exit controls at the building perimeter, security door hardware, 
bullet and break resistant glazing and physical barriers, and standard, emergency, and back-up 
povrer sources. 

JUDICIARY COMMENTS 


Secrnity standards contributing to higher courthouse costs are also part of the Inter- 
agency Security Committee Design Criteria and the Design Standards for the Public 
Buildings Service. The key drivers of increased security costs are these government-wide 
standards, not the judiciary’s own standards. The GAO evaluation team should recognize 
the existence of these govemment-vride building standards. 
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GAO STATEMENT 


Page 8 Lines 19 - 30 


When the rent GSA charges for most properties is based on commercial market appraisals, some 
properties are too expensive to gamer an adequate return based on the prevailing rates for high 
quality office space. For these facilities, GSA applies ROI pricing that is based on the cost of 
construction. Increasingly, GSA is using ROI pricing for its federal courthouse properties. 
Currently, 72 j^ercent or 29 of 40 ROI properties in GSA’s inventory are federal courthouses 
(excluding border related facilities). This includes several newly built courthouses in urban 
markets, such as Seattle, Washington; Denver, Colorado; Phoenix, Arizona; and, possibly, Los 
Angeles, California. GSA officials said that the complexity and physical requirements, mostly 
related to security, drove the costs of these facilities above the price that the commercial market 
would bear even for the highest quality office space in these markets. 

t 

JUDICIARY COMMENTS 

• Rather than write that, “Some properties are too expensive...”, it would be more 
appropriate to say that “some assets - particularly special purpose facilities such as 
courthouses - are more costly to construct than class A commercial office buildings.” 
Whether due to complexity or security or other factors, the point remains that courthouses 
are different than office buildings and warrant special case pricing. 

Page 9 Lines 1-5 

GAO STATEMENT 

AOUSC pays the monthly rent bill on a national level without providing access to billing 
information to circuit and district officials. One AOUSC official processes the thousands of rent 
bills monthly, and this official said that circuit and district officials who are responsible for space 
use decisions do not validate rent billing information. 

JT JDICIARY COMMENTS 

• In January 2005, the AO initiated an on-going, judiciary-wide rent billing validation 
effort. (See Attachment I.) The AO provided executives in the district, bankruptcy, and 
appeals courts copies of their organization’s rent bills and requested that they review the 
bills and report back to the AO any significant errors they found. This effort is currently 
underway. 

• As written, the statements are both misleading and void of context. The following 
conunents are offered in order for the reader to gain a better appreciation of the internal 
control procedures established for the process and validation of the judiciary’s space 
rental billing. 

• GSA encourages the use of die automated Intra-Govemment Payment and Collection 
(IP AC) system for payment of its space rental billing. The IP AC system automatically 
transfers funds between the government agencies and GSA accounts at the Treasury 
Department. According to GSA, the IP AC systeih is based on regulations established by 
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the Department of Treasury. GSA encourages the use of automated billing systems 
because they provide a faster method of resolving billing questions and allow for rapid 
transfer of funds. According to a GSA manual published in 1993, “Collection of Rent 
charges is an important function of the Federal Buildings Fund. TTie prompt billing and 
payment of Rent charges is an integral part of maintaining the integrity and viability of 
the Federal Buildings Fund.” It is quite clear, therefore, that GSA expects payment, and 
that disputes about the bill can be addressed v6th GSA after the bill is paid. 

Prior to releasing payment to the Treasury Department, however, the AO runs a report 
that identifies new space assignments in the GSA-generated rent bill from the previous 
month. TTiis “kick-out” report is then reconciled to ensure any changes are valid. A 
sample of this information was provided to the GAO evaluation team. 

The AO does provide access to GSA’s database, “Rent on the Web,” to key local 
personnel responsible for staffing the circuit judicial councils. The councils have the 
statutory authority to determine the need for space in their respective circuit. Circuit 
executives’ offices often play a key role in facilities planning management. The 9"' 
Circuit Executive, for example, reports that his office validates rent billing information 
on non-prospectus' projects. He reports that while he cannot control the rates that GSA 
charges, the occupancy agreements are reviewed, questioned, and incorrect information is 
asked to be corrected prior to approval. The rates for utilities, rent, operational costs, and 
parking are all questioned and in many cases, reduced as a result of the review process. 
Within the AO, space program managers, facilities support specialists, and other staff in 
the Space and Facilities Division use their access to GSA’s “Rent on the Web” website in 
order to verify new assignments and/or release of space for the court units they are 
assigned to assist alld oversee. 

Each GSA billing record has a GSA point of contact (POC) listed on the bill. Working 
with the POC avoids the filing of formal written appeals. AO staff follow-up with the 
POCs in the GSA regional offices to resolve discrepancies, in accordance with procedures 
outlined in the Federal Management Regulations. . 

It should be noted that the only way to truly “validate” the GSA rent bill is to match 
assignment drawings to the bills and to obtain the actual appraisals from the GSA 
regional offices. As noted previously in this document, GSA has reluctantly provided 
copies of assignment drawings and some appraisals for AO and court review. In fact. 
Freedom of Information Act requests were filed in certain instances in order to obtain 
information from GSA, Now, the judiciary has to employ contract personnel to assist the 
courts with reviewing space assignment drawings on-site. Professional appraisal services 
will also be funded by the judiciary so that we can comply with the rent appeal 
procedures outlined in the Federal Management Regulations. This onerous process is 
causing us to divert resources from other high priority work. 
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GAO STATEMENT 


Page 9 Lines 6 -7 


According to judiciary and GSA officials, the judiciary rarely identifies errors in GSA bills. 

JUDICIARY COMMENTS 

• See the previous general comments. 

• The 9“’ Circuit Executive’s Office reports that errors are identified all of the time on the 
rent bills. 

• Now that GSA has agreed to provide appraisal information without the judiciary filing 
Freedom of Information Act requests and to provide space assignment drawings in 
accordance with protocols established between GSA and the AO, it is entirely possible 
that significant billing errors will be identified. A preliminary review of appraisals in 16 
buildings indicates that as much as $27 million in annualized overcharges have occurred 
tlus year alone. Billing errors that are purely data input mistakes are usually resolved at 
the local level. 


Page 9 Lines 8-13 


GAO STATEMENT 

While the rent bills are paitd at a national level, space use decisions are made locally by circuit 
and district officials. Some circuit and district officials that we visited said the benefits of lower 
rent do not directly benefit circuits or districts that reduce their space requirements and, 
conversely, neither the circuits nor the districts are responsible for paying the higher costs 
associated with inefficient space planning and use. 


JT IDICIARY COMMENTS 

• It seems unlikely that court officials would claim to be making inefficient space use 
decisions. Please clarify whether circuit and district officials advised the GAO evaluation 
team that “conversely, neither the circuits nor the districts are responsible for paying the 
higher cost associated with inefficient space planning and use.” The 9* Circuit Space and 
Security Committee has the oversight function and this Committee takes its roles and 
responsibilities seriously. Space requests are not approved unless justified and proven to 
be within the judiciary’s guidelines and policies. 

• Please provide a definition of “inefficient space planning and use” and specific examples 
so that the judiciary can develop an appropriate response to this statement. 

• AO officials cannot verify that circuit and district officials made these statements because 
they were prohibited by GAO from attending the site visits with the GAO evaluation 
team: Please provide the names of individuals who made these remarks so that the 
statement and the context of the remarks can be verified. 


19 



248 


OAO STATEMENT 


Page 9 Lines 14 -17 


We did not find a centralized oversight function for judicial space use at the local or courthouse 
level. Consequently, the different court functions, such as the district, bankruptcy, and appeals 
courts, are responsible for managing their own space, thus limiting opportunities for efficient 
space management overall. 

JUDICIARY COMMENTS 

• Title 28 U.S.C. § 332(e)(5) states that among the duties delegated by (he circuit judicial 
council to the circuit executive is “undertaking a space management program.” 

• This statement illustrates a fundamental misunderstanding of how the judicial branch of 
government operates. 

• Space in the judiciary must be configured to meet the needs of a specific court. It is not 
readily interchangeable. The courtrooms in the courts of appeal are configured to 
accommodate three judges sitting at the bench on a panel. District courtrooms have only 
one judge presiding and are configured to handle prisoners and a jury. There is no jury in 
the courts of appeal. Therefore, there is no need for a jury box or jury deliberation rooms, 
as there is in district court. In bankruptcy courts, the courtroom must be configured to 
accommodate large numbers of creditors in the well, but secured prisoner circulation is 
not needed, as is thlbcase for district courtrooms. Fiuthermore, as to chambers ^ce, the 
number of staff vary by the type of judge, so chambers are configured and sized 
accordingly. Court of appealastaff will not fit into a bankruptcy judge’s chambers, for 
example. Where absolutely necessary, however, courts have found ways to share spaces. 
(See description of the current housing situation in Tacoma and Omaha below.) 

Page 9 Lines 18 - 21 

GSA STATEMENT 

In order to avoid having to obtain new space again soon after a new project is completed, the 
judiciary plans for 1 0 years of excess space upon occupancy of new buildings being full upon 
occupancy. 

JUDICIARY COMMENTS 

• It would be more appropriate to characterize this as, “The judiciary plans for 10 years of 
additional capacity beyond the date of initial occupancy.” 

• Given that it generally takes GSA 1 0 years to plan, secure funding for, design and 
construct a new courthouse, it is not reasonable to plan for (he building to be full at 
occupancy, because, given growth patterns for the judiciary, this would mean the building 
would soon be unable to accommodate all tenants. 
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Page 9 Lines 22-25 

GSA STATEMENT 

The Union Station Courthouse. Tacoma. Washington, and the Alexandria Courthouse. Virgiiua. 

are reaching the I O-vear point where they should be completely fall, but we found that there are 

empty chambers, courtrooms reserved for visiting judges, and no courtroom sharing. 

JUDICIARY COMMENTS 

• First, it is not that they “should be completely full” but rather that they were expected to 
be lull by the 1 O'* year of occupancy. The observation about finding “no courtroom 
sharing” seems gratuitous when both buildings were designed to accommodate 10 and 30 
year needs, respectively. 

} 

• Tacoma, Washington. For the Union Station Courthouse, when the building was first 
occupied, the District Court bad six courtrooms and six chambers built out for a total of 
six judges, four district judges and two magistrate judges. Currently, the courthouse 
accommodates two active district judge positions, two senior district judges, and two 
magistrate judges, for a total of six courtrooms and six judges. The district court facilities 
will be completely occupied by the end of this summer, because one of the district judge 
positions is currently vacant, but a nomination is imminent Of the four bankruptcy judge 
courtrooms and chambers, one is used by the resident bankruptcy judge. A second 
courtroom and chambers is used by a bankruptcy judge from Seattle who travels to 
Tacoma to help alleviate the caseload. A third bankruptcy courtroom is used by Seattle 
magistrate judges t<ho routinely work in Tacoma to assist the two Tacoma magistrate 
judges with their caseloads. The fourth courtroom is used by the U.S. Trustee for 
meetings with creditors. 

• Alexandria, Virginia, The Alexandria Courthouse has reached its 1 0-year capacity in the 
administrative office areas of the courthouse. Currently, there is a space shortage in the 
District Court Cleric’s Office and the Probation Office with no room for expansion. On a 
regular basis, the Alexandria Courthouse does have visiting judges from the other 
divisions in the district to help handle its caseload. There are currently 14 courtrooms 
and one shelled-out courtroom in Alexandria and 1 1 judges that need to be 
accommodated (including one vacant position). The shelled-out courtroom is used for 
jury assembly and the magistrate judge courtroom next to it are both very small spaces 
(less than 1 ,500 sq. ft.) and thus would be the last to be assigned because they are so 
small. One additional judge is eligible to take senior status within five years and two new 
positions have been proposed to Congress for this district, for a total of 14 judges and 14 
courtrooms. The judiciary certainly has no control over vriien legislation creating the two 
additional judgeships will be enacted. It is always less expensive to build courtrooms 
when a courthouse is imder construction, than it is to build out after occupancy. All 
courtrooms will be occupied when legislation creating additional judgeships is enacted 
and the judges are designated to go to Alexandria, and the judge who is eligible to take 
senior status does so. 

• It should be noted that the Alexandria Courthouse has two courtrooms that were 
retrofitted to accommodate high profile terrorist trials and provide overflow space during 
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such trials. The two courtrooms that were retrofitted are used on an as-needed basis by 
all the judges in the Alexandria division and were used for the Moiissaoui case. If these 
courtrooms had not been available, family members of victims of the September 1 1 , 2001 
attacks would not have been able to witness this trial in the courthouse. 

Page 9 Lines 26 - 28 


GAO STATEMENT 

Two districts we visited (Nebraska and Westem Washinetonl chose to overbuild bankruptcy and 

magistrate courtrooms with features not required for their use , such as by making them larger or 

adding jury boxes and holding cells. 

JUDICIARY COMMENTS 

• Westem Washington. The magistrate courtrooms in Tacoma were built to the standards 
set forth in the Design Guide. The bankraptcy judge courtrooms in Tacoma were built 
according to the size guidelines (1 ,800 sq. ft.) for bankruptcy judge courtrooms, but they 
can accommodate either a bankmptcy or magistrate judge because they have additional 
features, such as jury boxes.. For the new courthouse in Seattle, the court requested and 
received approval from the circuit council to reduce the number of courtrooms to be 
constructed (13 instead of 16) but allow all those built to be one size (2,400 sq. ft.). 

These changes permitted a much more flexible environment while reducing the total 
square footage requirements and the costs. It is unfortunate that the GAO evaluation 
team has chosen to mischaracterize the court’s and judicial council’s intent. 

• Omaha, Nebraska. The courthouse was originally planned (in the early 1 990s) to meet 
the court’s 30-year needs for courtrooms, but due to concerns about increasing rent costs, 
the original number of courtrooms was reduced to meet ten-year space needs. In order to 
accommodate the potential for more flexible use of courtrooms in the future, the court 
obtained the requisite judicial councils ^provals. In fact, the GS A Public Buildings 
Service Commissioner at that time encouraged court representatives to build bankruptcy 
and magistrate judge courtrooms at the same size and with the same features as the 
district courtrooms to allow maximum flexibility. 

• It should be noted that in 1 994, the bankruptcy court was statutorily authorized to conduct 
jury trials and needed a jury box in its courtrooms. Similarly, magistrate judges in 
Omaha routinely conduct consent civil jury trials and needed a jury box to accommodate 
twelve jurors and alternates. 


Page 10 Lines 3 -10 


GAO STATEMHNT 

It is common judicial practice forjudges to move outside their resident districts for limited 
periods of time, and during those times, they need chambers and courtrooms in order to perform 
their work responsibilities. According to district court officials, reserving courtrooms and 
chambers exclusively for visiting judges means that they are not used when there is not a visiting 
judge. Since the judiciary does not currently track courtroom usage statistics, it is not possible to 
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determine how often visiting judges make use of the courtrooms and chambers but on each of our 

visits, the visiting chambers were not being used. 

JUDICIARY COMMENTS 

• The GAO team never asked the AO for information about the judiciary’s use of visiting 
judges, and the statement about not collecting courtroom usage statistics is irrelevant to 
this point. The GAO review team visited six districts over several days, and yet from 
their short visits and limited observations, they have made a statement that implies that 
“visiting judge” chambers are not being used. In fact, none of the districts that GAO 
visited have chambers or courtrooms built for visiting judges. All of the chambers and 
courtrooms constructed in these courthouses will over time be filled with a resident judge. 
But until then, the courts use them to accommodate non-resident judges. 

• The AO reports annually on the activities of judges who handle cases as visiting judges 
outside their regular district or appellate courts. These visiting judge assignments are 
statutorily based {28 U.S.C. Part 1 , Ch. 13, §§ 291-297) and provide a cost-effective 
means of handling judicial workload. The services of visiting judges are very important 
to the judiciary. With the absence of new judgeships and the rise in caseload in certain 
areas of the country, visiting judges are one of the most successful and immediate ways to 
handle the workload. Visiting judge assignments have been especially helpful to the 
border courts where their criminal caseload has exploded or where a court may be 
inundated with a temporary spike in caseloads, and in courts where there is a lag in filling 
a judicial vacancy or a judge has been on extraided leave due to illness. In FY 2005, 
judges accepted 324 assignments to other courts of appeals and participated in 4,893 
appeals. At the district level in FY 2005, judges accepted 221 out-of-district assignments 
handling 1,239 civil cases and 1,250 criminal defendants. 

• There is coofiision about the term “visiting judge.” The term “visiting judge” may be 
loosely used to refer to a judge who travels from one courthouse location to another 
courthouse within the same judicial district (or circuit for an appellate judge) to carry out 
judicial duties. This is a very common type of travel. However, because judges are 
working in their own district or circuit on their court’s caseload, we do not report these 
activities as visiting judge statistics. 

' In the planning process for determining space needs in new courthouses, the court 

assesses its operational and workload needs to determine if chambers are needed for a 
judge traveling within the district or a visiting judge. In either case, we do not plan for 
courtrooms for these judges, only chambers, and the Design Guide standards provide for 
such to be smaller. In the “statement of facts,” GAO stated that courts are reserving 
chambers and “courtrooms" for visiting judges to use "exclusively” To reiterate our 
point, courtrooms are not built for visiting judges. Apparently there is a planned or 
current judicial vacancy, which has freed up a judge’s chambers and courtroom for a non- 
resident judge to use. In describing the space to GAO, the courts may have said it was 
space for a visiting judge, but they should have clarified, if they did not, that this space is 
used by non-resident judges until the judicial vacancy is filled, or a new judgeship 
position is created. 

• The following are some additional technical corrections to the same paragraph on visiting 
judges. First, replace the word “move” to "travel. ” It is a better word choice, since the 
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word “move” connotes that judges are relocating to a permanent residence. Secondly, 
when referring to “common Judicial practice” forjudges to travel to outside their 
“resident district” it is unclear which type of “visiting judge” travel GAO is referring to. 
It appears that GAO is confusing within district travel, where a judge is traveling from 
one courthouse to another courthouse in the same district, with out-of-district travel. That 
sentence should be rewritten. 

Page 10 Lines 11-15 


GAO STATEMENT 

In our visits, we found centralized libraries were either closed or unused. In most cases, this is 

because judicial officers are increasingly turning to electronic sources and research, and keeping 

the limited number of books they need in their chambers. However, the Design Guide provides 

space for law libraries, and the district we visited all had them. 

JUDICIARY COMMENTS 

• Unless the doors were locked, it is unclear what this means. It is an old-fashioned view 
of a library to expect its users to be sitting at tables when much of the library’s function is 
electronic research, and when its books can be sent to chambers where judges’ law clerks 
can use them more conveniently. 

• Space currently dedicated to libraries cannot readily be returned to GSA because such 
space has to be in a location within the building that GSA can rent out to another agency 
(so-called “marketable” space). . 

• Significant changes to library space standards will be considered by the judicial 
Conference at its September 2006 session. 

• In March 2006, the Judicial Conference approved reductions in the number of 
bookshelves to be constructed in judges’ chambers. 

Page 10 Lines 16 - 23 

GAO STATEMENT 


When planning the new courthouse in Seattle. Washineton. the judiciary decided to reduce the 
size of the law library by half, but instead of reducing the district’s space requirements bv that 
amount, the district used the extra space to create a large conference center. We also found that 
after the court switched fi-om court reporters to electronic recording: the extra space that was 
allocated for court rerwrters was allocated to the bankruptcy judge chamber suites . Seattle 
District officials said that this was not considered a departure from the Design Guide because it 
did not increase the overall square footage of the building. 

JUDICIARY COMMENTS 

• This is not accurate. The space relinquished by the courts for the library was taken out of 
the courts’ program. The large conference center referred to in the draft is.a joint use 
space that is used by all tenants. 
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• As to the court reporters’ space, it should be noted that it was not until well after the 
design process, and nearly nine months after occupancy, that the court, after a pilot study 
and in response to a national initiative, decided to implement digital court recording. 
Thus, the bankruptcy court reporters no longer occupy that space. 

Page 10 Lines 24 - 26 
Page 11 Lines 1 -5 

OAO STATEMENT 

The Design Guide provides for a special proceedings courtroom in district courthouses that is 
larger than the other district courtrooms, and we found that the special proceedings courtrooms 
tended to also have architectural elements or fmishes that made them more aesthetically pleasing 
than the other courtrooms in a courthouse. Instead of assigning these courtrooms to an individual 
judge, several of the districts we visited said that they prefer to only use these courtrooms for 
special events and trials such as multi defendmt trials or highly visible trials. 

ft IDICIARY COMMENTS 

• GSA’s Art-in-Architecture Program encourages the commissioning of public art in ail 
federal buildings, including courthouses. Because the special proceedings courtroom are 
used for public events, such as naturalization ceremonies, it is not unusual to find 
“architectural elements or finishes that made them ore aesthetically pleasing than the 
other courtrooms in a courthouse.” 

w ■ 

• Even though the special proceedings courtroom might not currently be assigned to a 
specific judge at this time, it must ultimately be assigned to a judge planned for the 
future. 


Page 11 Lines 6-9 

GAO STATEMENT 

The Desim Guide encourages flexible use of the special proceedines courtroom but does not rule 
out assiming it to a specific judge . In practice, the District of Rhode Island is the only district we 
visited that has assigned the special proceeding courtroom to a judge in the Federal Building 
U. S. Courthouse. 

ftiraCIARY COMMENTS 

• The judiciary’s policy is that the special proceeding courtroom must be assigned to a 
judge. 

• The special proceedings courtroom is assigned in Alexandria, as well. Fewer courtrooms 
than judges were planned in Seattle, so it would not make sense to assign the special 
proceedings courtroom to a judge there. The special proceedings courtroom in Phoenix 
will ultimately be assigned to a judge. 
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Page 11 Lines 10 -16 


GAO STATEMENT 

At the Baltimore courthouse, we found that four magistrate courtrooms are being used to store 
excess furniture. Baltimore District officials said that previous chief district judge chose to make 
the courtrooms small during the design phase but the current chief iudee chose not to use them 
because they do not meet Desien Guide standards for square footage. The judiciary then used the 
lack of magistrate courtrooms in the courthouse to increase its priority for having a new 
courthouse built in Baltimore. 

JUDICIARY COMMENTS 

• The Garmatz building was designed in the late 1960s and built in the niid-1970s. The 
local Court understands that the chief judge at that time, Judge Edward Northrop, argued 
against , not for, the small courtrooms, which were downsized to meet a strapped 
construction budget. Inrecent years, these four courtrooms have not been used as 
courtrooms because the cramped size proved ill-suited to handle the drug and gun cases 
that characterize a big-city federal docket In these small “courtrooms,” there was little 
separation between persons in custody, the victims who might be testifying or observing, 
law enforcement officers, and lawyers. Fiulhermore, building support columns obstruct 
the views of the judge and participants in the rooms. Because of these deficiencies, the 
court has taken a proactive approach to combine the four small courtrooms to create two 
functional courtrooms. 

• Regarding the lack Bf magistrate judge courtrooms, the duties of magistrate judges have 
changed significantly over the last thirty years. These four small courtrooms cannot 
accommodate the work magistrate judges now perform, which is one example of why the 
space standards for this type of courtroom were changed in 1 991 . Magistrate judges 
generally handle all felony preliminary proceedings, misdemeanors, and petty offense 
cases in district court. They preside over civil trials, both jury and non-jury, with the 
■consent of the parties. They also handle a large volume of non-dispositive civil and 
criminal motions, evidentiary hearings, settlement conferences, voir dire, and accept 
felony guilty pleas with the consent of the parties. With the exception of presiding over 
felony trials and felony sentencings, magistrate judges can be assigned to the same duties 
as district judges and thus require adequate space to handle these proceedings. 

• The existence of these dysfunctional courtrooms did not affect the priority score for the 
Baltimore courthouse on the judiciary’s Five-Year Courthouse Project Plan. Instead, the 
court’s worsening security situation had a more significant impact on the project’s score. 

Page 11 Lines 17 -21 


GAO STATEMENT 


A bankruptcy judge with a full courtroom and chamber suite in the Union Station Courthouse in 
Tacoma, Washington, also maintains an exclusive courtroom and chamber suite about 30 miles 
away in Seattle, Washington. As a result, the judge occupies about 8,000 square feet of space not 
including the jury rooms, holding cells, and separate circulation patterns provided in both 
courthouses. 
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JUDICIARY COMMENTS 


• This statement is misleading. 

• See the previous comments on visiting judges, 'wdiich are discussed at length in the 
judiciary’s comments to the statement of facts on page 10, lines 3-10. 

• In order to make the most effective use of bankruptcy judges in this district, a judge 
travels to Tacoma to assist that divisional office with its work. The next bankruptcy 
judge authorized by Congress for the district will be stationed at Tacoma. Having 
adequate space available is the key factor in handling the caseload expeditiously. 

Page 11 Lines 22 - 23 


QAO STATEMENT 

An appeals judge that had been assigned space in the new Alexandria, Virginia Courthouse chose 
to stay in leased space 1 5 miles away in McLean, Virginia. 

JUDICIARY COMMENTS 

In accordance with 28 U.S.C. § 462(c), the judge was assigned chambers in leased space 
in McLean, Virginia. The space once occupied by the appeals judge has been converted 
into a judges’ conference room and is also used as a meeting area for the local bar. The 
previous judges’ conference room was converted into a SCIF (Sensitive Compartmented 
Information Facility) to accommodate the classified materials filed in several high profile 
cases, including the Moussaoui case. 

Page 11 Lines 24 - 27 
Page 12 Lines 1-2 

GAO STATEMENT 

Circuit and district officials said that they would make different choices if they had incentives to 
better utilize space, but determining what those differences would be or how they would 
ultimately affect the judiciary’s rent bill is difficult to determine. Judiciary officials said, for 
example, that the judiciary could charge rent to the circuits that make space decisions. 

JUDICIARY COMMENTS 

• AO staff have been unable to confirm that these statements were made by court officials. 
Because AO staff were prohibited by GAO &om attending on-site visits made by the 
GAO evaluation team, it is difficult to understand the context for these statements. 
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G AO STATEMENT 


Page 12 Lines 3-5 


The Design Guide suggests one courtroom be provided per district judge because district 

hearings have one presiding judge. Since anneals judges sit in panels of three or more, the one 

judge per courtroom criteria does not seem to apply, 

JUDICIARY COMMENTS 

• The Design Guide does not state the rationale as presented. The Design Guide reflects 
Judicial Conference policy to provide a courtroom for every active district judge. 

• It is important to understand there are substantial differences between appellate and 
district court operations. Unless the study is going to explain appellate courtroom needs, 
it would be simpler to take this point out. Due to the nature of appellate work, appellate 
judges may work much of the time in any location in the circuit Thus, different numbers 
of appellate judges will and will not conduct the majority of their work in the locations 
where appellate panel sessions are held. Appellate courts require appropriate courtrooms 
in places where they are designated by Congress to hold regular court sessions. 

Page 12 Line 10 

GAO STATEMENT 

Appeals courts are a good fit for the orientation of the older courthouses. 

JUDICIARY COMMENTS 

• The meaning of this statement is unclear. 

Page 12 Lines 11 -13 


GAO STATEMENT 

Since appeals judges sit in panels and do the bulk of their work outside of hearings, they hold 
hearings much less fteouentlv than district or bankruptcy judges. 

JI IDTCTARY COMMENTS 

• Technical Correction. Substitute “oral arguments” for “hearings.” 

• This statement demonstrates a fundamental misunderstanding of how the courts of 
appeals do their work. The GAO evaluation team may talk with Judge Jane R. Roth, 
Third Circuit Court of Appeals, so that she can explain, how cases are scheduled and how 
opinions are written. 


28 



257 


Page 12 Lines 14 - 17 


GAO STATEMENT 

When the new district courthouse in Richmond, Virginia, that is cuirently under construction 
opens, the 4"’ Circuit Court of Appeals will take over exclusive use of the courthouse that 
currently houses the entire district, bankruptcy, and appeals court in that city. 

JUDICIARY COMMENTS 


• The current facility in Richmond does not house the entire district and appeals court. The 
district court leases 8,639 square feet of space for Probation and Pretrial Services, while 
the circuit court leases 1 9,004 square feet of space for the Office of Staff Counsel and 
2,300 square feet of space for the Cleik of Court. It is anticipated that the completion of 
the new district courthouse and the consolidation of the Court of Appeals in the existing 
courthouse and annex will allow termination of these leases, as well as accommodate 
additional court growth. 

Page 12 Lines 18-19 

GAO STATEMENT 

According to judiciary officials, the 4“’ Circuit holds court iii Richmond 9 weeks a year. 

JUDICIARY COMMENTS 

The Circuit Executive in the Fourth Circuit provided the following: 

Richmond is the headquarters for the Fourth Circuit. The nine weeks that Court sessions 
are held is based on caseload (5,362 filings in 2005), types of cases, court efficiencies and 
improvements and the balance between chambers and courtroom activities. In addition to 
Fourth Circuit usage, the courtrooms and chambers are used by the U.S, Tax Court, 
administrative law judges, the Virginia State Bar (as a public service) to conduct hearings 
for suspension/revocation of licenses to practice law, and by the University of Richmond 
for moot court competition. Furthermore, the courthouse has been designed as one of the 
alternative locations for the Supreme Court to continue its operations, should its 
Washington facility become unavailable. 

Having an appropriate number of chambers and courtrooms at its headquarters in 
Richmond has enabled the Court of Appeals to dispose of sqjpeals faster than any other 
federal circuit, averaging approximately 70% faster than national average without 
increasing the number of authorized judgeships since 1990. 

Page 12 Lines 20-27 


GAO STATEMENT 

When the new courthouse in Seattle, Washington, opened in 2004, the district court and appeals 
courts moved out of the old building, the Nakamura Courthouse. After a $50 million renovation 
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of the Nakamura Courthouse, the 9"' Circuit Court of Appeals plans to reoccupy most of the 
building despite already having 9“' Circuit Appeals Courthouses in Portland, Oregon, San 

Francisco, California, and Sacramento, California. In addition, court records show that the 9"' 
Circuit has only used one courtroom for 1 month a year in Seattle over the last 3 years. 

JUDICIARY COMMENTS 


Technical Correction. There is not a court of appeals courthouse in Sacramento. 

Congress determines where regular sessions of the courts of appeals shall be held. 

Title 28 U.S.C. § 48(a) lists those places in the Ninth Circuit as San Francisco, Los 
Angeles, Portland, and Seattle. 

The intent of desi^ating places of holding court by statute is to ensure citizens have easy 
access to the federal courts. Congress has chosen not to place the burden of gaining 
access on those needing to avail themselves of the services provided by federal courts. In 
other words, litigants living in Seattle should not have to incur the expense of traveling to 
San Francisco. 

Attached are the court calendars for all sittings in the Ninth Circuit for the past three 
years. Clearly court is held in Seattle for one week per month and several cases are heard 
per week. Further information is available upon request. (See Attachment J.) 

Page 13 Lines 8-10 


GAP STATEMENT 

The judieiary has suggested that circuits and districts consider courtroom sharing for senior 
judges, but it has not established criteria for when or how that sharing should occur, 

JUDICIARY COMMENTS 

• Technical Correction. The technical corrections suggested by the judiciary are in italic 
font: “The judiciary has suggested that circuit councils and district courts consider 
courtroom sharing for senior d/sfrict judges, but it has not established criteria for when or 
how that sharing should occur.” 

This is imtrue. As GAP has reported previously in its assessment of courtroom sharing 
by senior judges, the judiciary has policies to guide the consideration of courtroom needs 
for senior district judges. 


Page 13 Lines 11 -12 

GAP STATEMENT 

In the districts we visited, we found that senior judges usually retain exclusive use of a courtroom 
and chamber suites. 
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JUDICIARY COMMENTS 


Technical Correction. Insert the term “district” between the tenns “senior” and "judges.” 


This is an overiy simplistic statement based on current courtroom availability compared 
to judges on board. 

GAO has reported in the past about the sharing of courtrooms by senior district judges. 

Typically, courtrooms are planned for senior district judges to use for ten years. If senior 
district judges in the districts visited had been in senior status more than ten years, did 
GAO ask if the senior district judge or judges would be relinquishing the courtroom once 
a vacancy was filled or a new judgeship position was approved by Congress? 

This statement of fact incorrectly implies that senior district judges should not have 
exclusive use of a chambers suite. 

AO staff is happy to provide background materials and a briefing on the role of senior 
district judges. 


GAO STATEMENT 


Page 13 Line 13 


We found that inactive senior judges share courtrooms in some districts. 

.niniClARY COMMENTS 

• Technical Correction. Insert the term “district” between the terms “senior” and “judges.” 

• There is no designation as an “inactive” senior district judge. There is, however, a 
distinction made between active and senior district judges. AO staff will explain the 
difference to the GAO evaluation team. 

Page 13 Lines 14 -17 

GAO STATEMENT 

A circuit official and a chief district judge said that national criteria, such as caseload 
requirement for maintaining an exclusive courtroom or any courtroom at all, could provide 
leverage with district judges and court staff in reducing the space requirements for senior judges. 

JUDICIARY COMMENTS 

• Technical Correction. Insert the term “district” between the terms “senior” and “judges.” 

• The AO has been unable to confirm this statement was made by court officials.. 
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Page 13 Lines 26 - 27 
Page 14 Lines 1 - 7 


OAO STATEMENT 

For our purposes, we used rentable quare footage because that is the metric GSA uses to bill 
tenant agencies, including the judiciary. GSA calculates rentable square feet by measuring 
building space, including courthouses, in terms of usable and common spaces, based on the 
Building Owner’s Management Association’s (BOMA) market-based definitions of those terms. 
For example, an atrium and a building-wide day care center is considered shared space . GSA 
converts usable into rentable square feet by multiplying the usable space by the building’s 
rentable/usable factor, which distributes coirrmon space proportionally among tenants in a given 
building. 

JUDICIARY COMMENTS 

An atrium is classified as building common (not shared) space and a daycare center 
serving all building tenants would be classified by GSA as “joint use.” Joint use space is 
not included in common space, but rather usable space. All tenants pay for joint use 
space in proportion to the percentage of the building they occupancy. 
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LEONIDAS RALPH MECllAM 
DirfciOf 


CLARENCE A. LEE, JR. 
Associate Director 



ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON, D.C. 20544 
May 10,2006 


Mr. David Bibb 
Acting Administrator 
General Services Administration 
1 800 F Street, NW 
Washington, DC 20405-0002 

Dear Mr. Bibb: 

Thank you for your recent letter recounting, among other things, details on General 
Service Administration (GSA) plans to renegotiate leases on behalf of the judiciary to 
reduce our rental costs. We are certainly interested in exploring all avenues which have 
potential to effect a material reduction in our space costs, so we appreciate this overture, 
and we will continue to track GSA’s progress on this initiative with interest. 

In this same vein of reducing our space costs, we have recently completed a 
preliminary review of appraisals for 16 buildings, which we had requested from the 
Public Buildings Service (PBS). This review indicates that, for half of these buildings,. 
GSA employees, acting in their “review appraiser” capacity, materially altered (or in one 
case ignored) the value determinations reached by the independent third party appraiser. 

In all eight cases, the rental values were increased, and the estimated total annual rental 
impact for the courts is $22.5 million. 

In arriving at the figure of eight cases in which the rates were altered, we did not 
count cases in which GSA corrected contract appraisals for obvious math errors (one ' 
instance), nor cases in which the sole GSA change was an adjustment for an above-market 
Rentable-to-Usable (R/U) ratio, which is a relatively straightforward mathematical 
calculation. These kinds of adjustments are certainly countenanced by your pricing policy; 
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Mr. David Bibb 
Page 2 


PBS policy is to use the fair annual Rent determined by contract appraisal. PBS’s 
reliance upon contract appraisals represents a clear and forthright means to 
establish a fair and reasonable Rent by a disinterested third party. Thus, it is PBS 
policy to use the appraiser's value without alteration in the OA. Appraisal 
generated fair annual Rent values for continuing occupancies are neither raised by 
PBS in the pursuit of greater Funds from Operations (FFO), nor lowered in 
negotiations with a customer agency. In rare cases, due to particular facts 
concerning a specific occupancy of which the appraiser was unaware, the appraisal 
can be adjusted. {PBS Pricing Desk Guide 3"* Edition, page 4.4) 

While it is clear that the use of disinterested third-party appraisals “without 
alteration” is the principal PBS policy vehicle for attempting to ensure that rental rates are 
“fair and reasonable,” in actual practice, it appears that GSA employees frequently take 
considerable license to alter these rates, and, disturbingly, these alterations invariably 
increase the rental rates. In the case of the Martin Luther King, Jr. Courthouse in 
Newark, New Jersey, a GSA employee look the contract appraisal rate of $25.00 and 
raised it to $34.40, withowl even examining the comparables. Similarly, the contract 
appraisal rate of $37.00 for the Moynihan Courthouse in Manhattan was raised to $53.87. 
These are dramatic shifts in value, and clear evidence of an interventionist approach with 
little regard for the integrity of rate-setting by an independent third party. Moreover, in 
neither case did the review appraiser secure the concurrence of the regional PBS Portfolio 
Director, as required by PBS policy. 

Nor, is this interventionist approach confined to one GSA region. The appraisal for 
the Dirksen Courthouse in Chicago was altered, not onfy by adjusting comparables but 
also by doubling the “trend factor” which escalates the rent from the date of valuation to 
the commencement of the term for the new five-year shell rate. In Kansas City, a contract 
appraisal for the Whitaker Courthouse was put aside so that higher rates used under “old” 
pricing could continue, even though, under direction from 0MB, GSA had agreed to 
migrate all owned buildings to New Pricing in fiscal year 2000. For (he Byron White 
Courthouse in Denver, the GSA review appraiser overrode the contract appraiser’s 
opinion of a fair annual rent, increasing the rate from $26.92 to $29.17. A summary of 
the eight buildings in which the contract appraised rate was not used appears below, with 
the estimated annual rent impact. This rent impact is conservative, because it does not 
address joint-use space charges, parking, nor the compounding effect of annual inflation 
escalations applied to a higher base amount for operating' expenses. 
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Court Buildings with Altered Appraisals 




Appraised Revised 

Change 

Judiciary 

Est Annual 

Courthouse 

City/Staie 

Rate 

Rate 


Sq Ft 

Impact of 
GSA Change 

Dirksen 

Chicago, IL 

$26.52 

$29.40 

$2.88 

789,451 

$2,273,619 

i Whitaker 

KC, MO 

$21.50 

various 


356,491 

$2,618,420 

Byron White 

Denver, CO 

$26.52 

$29.17 

$2.65 

233,362 

$618,409 

in Courthouse 

Central lsfip,NY 

$35.45 

$43.20 

$7.75 

400,771 

$3,105,975 

iMLKJr. 

’ Newark, NJ , 

$25.00 

$34.40 

$9.40 

210,070 

$1,974,658 

iMoynihan 

;NY, NY 

$37.00 

$5i86 

$16.86 

663,937 

$11,193,978 

1 E. Celler FB 

, Brooklyn, NY 

$25.26 

$27.94 

$2.68 

279,249 

$748,387 

ISan Jose FOB San Jose, CA 

$31.50 

$32.93 

$1.43 

404,449 

unknown 

1 Total 






$22,533,447 


Adjusting appraised rates to account for non-market RentableAJsable (R/U) rates 
in federal buildings certainly meets the GSA policy standard, since contract appraisers are 
clearly not always aware wFwhat the RAJ factor is for the federal building which is the 
subject of the appraisal. GSA frequently adjusts for the difference in RAJs (if the contract 
appraiser does not), and the judiciary agrees that these adjustments are appropriate, and in 
keeping with PBS policy. Two of the 16 buildings which were the subject of our 
preliminary review, met both of the following conditions: 1) the contract appraiser was 
unaware of the inefficiency of the courthouse relative to the market; and 2) GSA did not 
adjust the rate to account for the RAJ differential. Accordingly, adjustments to the 
appraised rate in these two cases were in order, but were not made. The table below 
summarizes the judiciary’s calculation, and rent impact, of the appropriate mathematical 
adjustment to the fair annual rent rate to account for the inefficiency of the courthouse 
relative to a market standard RAJ. 



Court Buildings without Rentable/Usable Adjustments 




Appraised Corrected 

jjudiciary 

Est Annual 

Courthouse 

City /State 

Rate for R/U 

DifferencejSq Ft 

Impact 

Moakley 

Boston, MA 

$50,751 $42.00 

-$8.75j 485,751 

-$4,250,321 

Hoflman 

Norfolk, VA 

$20.45; $17.40 

-$3.05 i 165,263 

-$504,052 

Total 



! 

-$4,754,373 



Mr. David Bibb 
Page 4 
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In summary, from this preliminary review of the appraisals used in determining 
rent to the judiciary for 16 courthouses, we find that GSA has unilaterally raised contract 
appraised rates in half of the buildings, and neglected to make appropriate adjustments for 
inefficiencies in two other cases, for an estimated potential annual overcharge to the 
judiciary of $27 million. Most serious is the frequency and degree to which PBS 
employees are revising third-party contract appraisal rates based upon their own 
subjective value conclusions. Although 16 buildings is a limited sample, it appears that 
rate revisions are common and unsupervised. This is an unregulated process and, up until 
now, a process closed to the scrutiny of end-user organizations responsible for paying rent 
bills. 


While this is not a formal appeal, and is not accompanied with new appraisals to 
contest the rates, 1 hope you will agree that the rate adjustments unilaterally made by GSA 
employees for these eight buildings — all of which benefmed PBS — were unwarranted 
intrusions upon the integrity of the independent third party appraisal process, and should 
be overturned. I also hope that you will institute new management controls to protect 
against tampering with contract appraisals, and adopt a policy of open sharing of 
appraisals with your tenant organizations. We plan to initiate a formal charge back action 
within the next few days. 


Sincerely, 


Leonidas Ralph Mecham 
Director 


cc: Honorable Thomas F. Hogan 

Honorable Jane R. Roth 
Mr. David Winstead 



LEONDAS ElALPH MECHAM 
Director 


ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

CLARENCE A. LEE, JR. 

Associate Director WASHINGTON, D.C. 20544 


May 24, 2006 

Honorable Don Young 
Chairman, Committee on Transportation 
and Infrastructure 

United States House of Representatives 
2165 Rayburn House OflSce Building 
Washington, DC 205 1 5 

Honorable Bill Shuster 
Chairman, Subcommittee on Economic 
Development, Public Buildings 
and Emergency Management 
Committee on Transportation 
and Infrastructure 

United States House of Representatives 
591 Ford House OfBce Building 
Washington, DC 20515 

Dear Chairmen Young and Shuster and Representatives Oberstar and Norton: 

1 am writing to express our concern that your Committee has not acted favorably on the 

judiciary’s May 3, 2006 request that you extend the deadline for the Government Accountability 
Office (GAO) to complete its final report regarding the Judiciary’s request for rent relief. As we 
feared, a draft report that GAO subsequently issued on May 16, 2006 is seriously flawed, biased, 
and missing vital facts. 


Honorable James L. Oberstar 
Ranking Member, Committee on 
Transportation and Infrastructure 
United States House of Representatives 
2163 Rayburn House Office Building 
Washington, DC 20515 

Honorable Eleanor Holmes Norton 
Ranking Member, Subcommittee on 
Economic Development, Public Buildings 
and Emergency Management 
Committee on Transportation 
and Infiaslructure 

United States House of Representatives 
585 Ford House Office Building 
Washington, DC 205 1 5 


Among other problems, the study has not addressed key questions about how rent charges 
are calculated by the General Services Administration (GSA). Verifying the accuracy of GSA’s 
charges was ostensibly a primary reason why GAO opted to visit selected courthouse locations. 
The draft report, however, gives no indication that this analysis was performed. Indeed, GAO 
dropped this original number-one objective entirely from its stated study objectives. You may 
find of interest the enclosed letter 1 recently sent to Acting GSA Administrator David Bibb 
detailing unexplained alterations made by GSA employees to eight independent appraisals, and 
errors in two other instances, which have resulted in overcharges by GSA of $27 million armually 
for ten courthouses. These overcharges are in addition to similar mistakes identified by the 
judiciary in two district courthouses amounting to $10 million per year in overcharges. 


A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY 
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Honorable Don Young 
Honorable Bill Shuster 
Honorable James L. Oberstar 
Honorable Eleanor Holmes Norton 
Page 2 

Amazingly, GAO staff expressed no interest in this information and declared that pursuing these 
concerns about GSA’s misapplication of its pricing policies would be “outside the scope” of their 
study. How can an examination of erroneous rental charges be outside the scope of a study about 
the judiciary’s rent costs? In light of the serious problems already discovered, I am sure you will 
agree that an independent audit of GSA’s rental charges by GAO is imperative. 

As Judge Jane R. Roth told you in her May 3 letter, it was and still is our strong belief 
that the objectives you identified for this study will not be achieved without considerably more 
effort by GAO. Moreover, it is important to clarify your expectations that GAO’s report should 
not be deliberately constructed to support a particular point of view, but that it should be 
completely objective and unbiased. Issues and facts presented to the GAO team by 
Administrative Office (AO) officials are simply missing from the report, while GSA’s views are 
expressed throughout. The report states a major objective was to identify “challenges the 
judiciary faces in managing its rent costs.” Although AO officials spent several hours discussing 
our challenges with GAO, inexplicably, GAO chose to ignore our views even on this subject as it 
did on virtually every other topic. 

In response to GAO’s “Statement of Facts,” we sent 40 pages of comments noting 
fundamental concerns about the accuracy of the product and identifying substantial errors. A 
copy is enclosed for your information. GAO declined to discuss these concerns with us before 
the draft was published, and almost none of our issues were addressed in the draft. My staff is 
prepared to provide additional data to help GAO resolve these deficiencies, but it is clear that 
your Committee’s support will be needed. 

It is in the public’s interest that the report GAO ultimately provides to the Committee 
reflects the accurate and unbiased research expected from GAO, not a report which distorts facts 
to support a predetermined point of view and which simply ignores facts that do not support that 
message. We therefore urge you again not only to grant additional time to GAO, but to 
communicate your interest in receiving a balanced report that will assist the Committee in 
considering a matter of vital importance. 



Enclosures 


cc: Honorable Jane Ri Roth 



267 

STATEMENT OF 
DAVID L. WINSTEAD 
COMMISSIONER 
PUBLIC BUILDINGS SERVICE 
U.S. GENERAL SERVICES ADMINISTRATION 
BEFORE THE 

SUBCOMMITTEE ON ECONOMIC DEVELOPMENT, 
PUBLIC BUILDINGS, AND EMERGENCY MANAGEMENT 

COMMITTEE ON TRANSPORTATION AND 
INFRASTRUCTURE 

U.S. HOUSE OF REPRESENTATIVES 


JUNE 22, 2006 




268 


Good morning, Chairman Shuster, Ranking Member Norton, and other 
distinguished Members of the Subcommittee. My name is David Winstead, and I 
am the Commissioner of the Public Buildings Service at the U.S. General 
Services Administration (GSA). First, I want to thank the Subcommittee for its 
ongoing support of the Public Buildings Service and its programs that serve all 
branches of Government. We appreciate your annual review and approval of our 
capital projects, and, most recently, our FY 2007 program. Finally, I would like to 
thank the Subcommittee for its continued support in maintaining the integrity of 
the Federal Buildings Fund. 

It was one year ago that my predecessor, Commissioner Moravec, 
testified before this Subcommittee to address the Judiciary’s ability to pay for 
current and future space needs. At that time, GSA expressed its opposition to 
the Federal Judiciary’s request for a permanent annual rental exemption, an 
exemption that would excuse $483 million in rent in the first year alone. We also 
presented facts regarding the Judiciary’s space occupancy and its growth over 
the last decade, outlined the Federal Buildings Fund and our approach to rent 
pricing, as well as presented a number of options the Judiciary could explore to 
reduce space costs. 
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I am pleased to be here today to share GSA’s response to GAO’s 
latest report on Federal Courthouses. I look forward to informing you of our 
actions that address the findings and recommendations in the report, as well as 
our planning efforts with the Judiciary to meet their future space needs. 

GAO presented three findings in its report to explain the Judiciary’s higher 
rents: increased space, stricter security needs, and rising energy costs. We 
agree that the primary factor underlying the Judiciary’s aggregate rent increases 
has been, and continues to be, the total increases in space the Judiciary uses. 
Measured in terms of square feet of space provided, the Judiciary is our second 
largest customer. As of May 2006, it occupied over 41 million rentable square 
feet - 13 percent of GSA’s total space holdings. It has experienced, by far, the 
fastest growth in square footage of any customer we serve. The Judiciary has 
more than tripled the amount of space it occupies over the last 30 years - 
averaging a net increase of a million square feet a year. Over the last ten years 
alone, the Judiciary’s space usage has almost doubled. In fact, between 1995 
and 2005, GSA delivered 46 new courthouses or annexes (17 million square 
feet) at a cost of $3.4 billion from the Federal Buildings Fund. With this 
Subcommittee's oversight and approval, GSA has supplied more resources for 
new construction to the Judiciary than to any other customer. 


3 
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As far back as 1996, the Judicial Conference’s Committee on Security. 
Space and Facilities issued a report with the following recommendations: (1) 
reduce the projected increase in space, including release of underutilized space 
(particularly court facilities without resident full-time judges and libraries); (2) 
cancel proposed low-usage space; (3) share space; and (4) encourage the circuit 
judicial councils to consider the long-term costs of their space decisions. 

Although few of these recommendations were implemented, they are still 
relevant today, and GSA believes they provide the greatest opportunity to 
address the Judiciary’s funding issues. 

Space 

It is our understanding that there are currently 71 facilities occupied by the 
Judiciary with no full-time resident judges. Many of these facilities are in 
depressed market areas and the appraisal-based rents that GSA charges do not 
cover their operating and capital improvement needs. 

The Judicial Conference has long recognized the need to return facilities 
that are not used by full-time resident judges; however, it has only released 1 5 
courthouses in the last decade. More can be done. Releasing all 71 of these 
facilities would save the courts approximately $13 million per year. 


4 
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Another opportunity to reduce cost is to enhance space utilization by 
taking a serious look at courtroom sharing. The Judiciary maintains a general 
practice of assigning a trial courtroom to each active District judge. Additionally, 
the Judiciary often extends this policy on an ad hoc basis to Magistrate judges, 
Senior Judges for more than ten years, and Bankruptcy judges. 

For over a decade, courtroom use and sharing has been studied and 
recommendations made to share space wherever possible; however, progress 
has been limited. 

As far back as 1985, GAO studies found that courtrooms were in use for 
less than 50 percent of the available workdays in seven cities. A 2001 analysis 
by the Congressional Budget Office suggested that courtroom sharing could 
increase use to more than 60 percent, and the President’s FY 2001 budget 
request for courthouse construction projects included a statement that the 
request “assumes courtroom sharing” and the budget for each of the projects 
assumed there would be two courtrooms for every three judges. GSA believes 
that great opportunity remains to reduce cost by more sharing of space, 
specifically courtroom sharing. 
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Security 

The second key finding in the GAO report is the rising costs of security, 
and how it has become a disproportionate cost of rent. Security costs are rising 
for all of our customers, and we have been actively working to reduce costs 
whenever possible. Security enhancements, such as progressive collapse and 
window protection, are important features in new and existing buildings and can 
increase building costs by up to six percent. For courthouses with their additional 
security enhancements, building costs can increase by eight percent. We will be 
publishing a new Perimeter Security Guidebook this Fall, which will improve the 
efficiency of security design while continuing to maintain open and accessible 
public buildings. 

We are finding a great deal of success when we integrate security 
requirements early in the design process. We can also save money by reducing 
the distinctions between an architectural element and a security element. For 
example, at the Seattle Courthouse, Art and Architecture projects are used to 
provide external vehicle standoff. Another example is the pre-Katrina security 
enhancements at the U.S. Courthouse in Gulfport, Mississippi, which served a 
dual purpose during last year’s hurricane season. The window protection 
installed at the building addressed both hurricane and security needs. 
Additionally, bollards installed in front of the building offered physical security. 
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both intentional and unintentional (for example, it protected the building from 
floating debris). This minimized damage and provided cost savings during the 
hurricane recovery. 

Energy 

The last key finding is the disproportionate rise of energy costs. With 
today’s rising energy prices, GSA has been aggressively working to explore the 
use of new technology and to reduce our use of fossil fuels. Over the past 
decade, GSA has achieved a 30 percent reduction in energy consumption 
(BTU/GSF), and our energy costs are consistently lower than those in the private 
sector. We are currently rewriting our Facility Standards for the Public Buildings 
Service to incorporate Energy Performance Act (EPACT) of 2005 requirements. 

In our continuing pursuit of new technologies, we apply sustainable design 
principles to incorporate energy efficiency into our new construction and major 
modernization projects. Some of our key initiatives to reduce energy 
consumption and overall energy costs include Implementing energy efficient 
HVAC and lighting, systems, and instituting more effective operating procedures. 

We are making progress in the development of specific projects. For 
example, the new Los Angeles Courthouse has been redesigned to replace its 
20 story atrium with a two-story entry/lobby space. The design’s iconic profile 
remains, but the building envelope is leaner and tighter, and its energy use is 
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measurably improved. At the new Salt Lake City Courthouse, we are taking a 
cutting edge approach to energy modeling. The design is being drawn using a 
“building information modeling” 3-D system that, in turn, will allow us to test and 
develop the most sustainable, energy efficient structure possible. Of course, we 
continue to review these projects for additional efficiencies as well. 

Today, GSA has an award-winning energy program that uses energy 
reduction measures and leverages GSA’s buying power to achieve significant 
energy savings for its federal customers. The resulting savings go straight into 
the Federal Buildings Fund, where they are appropriated by Congress for 
reinvestment and new construction for our customers. 

GAO Recommendations 

GAO also made two recommendations in its report. The first is that GSA 
and the Administrative Office of the United States Courts (AOUSC) work together 
to track rent and square footage data in a way that enables the courts to track the 
effects of their space management decisions. The second recommendation is 
that the AOUSC work with the Judicial Conference of the United States to create 
incentives for districts or circuits to manage space and space consumption more 
efficiently and to refine space allocation criteria for senior judges and types of 
space, such as libraries, that may no longer be necessary due to technological 
advancements. 
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With regard to the first recommendation, over a decade ago, the Judicial 
Conference recognized that the space occupied by the Judiciary was increasing 
far faster than its ability to pay for it. In its 1996 Conference’s report of the 
Committee on Security, Space, and Facilities, they estimated that rent would 
reach $731 million by FY 2000 given space acquisition plans, reflecting an 
increase of 59 percent over the FY1995 level. Rent rose to nearly the level 
predicted by the courts' committee - $672 million by FY 2000 and exceeded the 
prediction by FY 2001 with rent at $740 million. The judiciary’s use of space 
continues to increase - by 5 percent from April 2005 to April 2006. Of note, the 
Judiciary's rent for existing space is projected to decrease by one percent, or 
over $9 million, in fiscal year 2008 over the previous fiscal year. 

We believe that we have the programs and systems in place to assist the 
AOUSC to track rent and square footage trends on an annual basis as well as 
assist with revising the Court Design Guide. 

Per GSA's rent pricing policy, GSA informs its customers of rent 
implications as early as possible on two levels: one, at the project level, and two, 
at the aggregate level for their total rent bill. At the project level, such as when a 
new courthouse is being built, project changes with rent implications are 
documented in Occupancy Agreements, which require the customer's approval 
and signature. At the portfolio level, which includes all of the Judiciary's 
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occupancy in courthouses, GSA provides a detailed projection of rent costs two 
years in advance, known as the Rent Estimate. GSA can also analyze specific 
rent trends and provide this information to customers. 


With regard to GAO’s second recommendation that the AOUSC work with 
the Judicial Conference of the United States to create incentives for Federal 
judicial districts or circuits to manage space more efficiently, we think that is 
essential. GSA supports and endorses the original purpose behind the 1972 Act 
which established the Federal Buildings Fund as a revolving fund and the 
rent/user charge system. Congress intended GSA's rent/user charge system to 
be an incentive for Federal agencies to hold down the costs of the space they 
request and to promote accountability for the amount and quality of space they 
use. In fact, one could argue that the controversy between the Judiciary and 
GSA is largely based on the effectiveness of the Federal Buildings Fund system. 
It is effective and working as intended. 

At the project level, judges and local court personnel may make decisions 
about project scope without full regard to the long-term impact on rent. However, 
the central budget arm of the Judiciary - the AOUSC - pays the rent bill. We will 
support any efforts by the AOUSC to connect local space decisions with the 
accountability for paying for these decisions. I think all of us understand that 
anyone who has the ability to make purchase decisions without the responsibility 
to pay the bill might not feel the same incentive to curb costs as someone who 
has responsibility to pay the bills. 


10 
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I’d now like to share with you what steps we've taken in the last year. We 
have made progress in three areas; partnering, billing accuracy and lease 
re-negotiation. 

Partnering with the Judiciary 

GSA has partnered with the Judiciary on three levels. At the Executive 
level, with new leadership at GSA as well as the Judicial Conference and the 
AOUSC, there is an opportunity to re-establish the effective partnership we have 
experienced and benefited from in the past. 1 have met Judge Thomas Hogan, 
who now leads the Executive Committee of the Judicial Conference, and spoken 
with Chief Justice Roberts on this matter. I have met with Judge Jane Roth, 
Chair of the Committee on Security, Space, and Facilities, as well as attended 
portions of the last two Judicial Conference sessions. Mrs. Lurita Doan, our new 
Administrator, and I will meet with Mr. James Duff, once he joins the AOUSC as 
its new Director upon Mr. Mecham’s impending retirement. The Administrator 
and 1 intend to reach out to the highest levels, and we are both committed to 
achieving a workable solution for all involved. 

At the national program level, we have re-established partnering sessions 
between GSA and the Judiciary to discuss recent projects as well as variety of 
program issues, such as courtroom accessibility and design management. 

We have committed to working together on space analysis and planning 
methodology, offering comments on the Design Guide, discussing GSA’s risk 
assessment tool for physical security, and enhancing the Architect/Engineer 
Selection Process. 
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At the project level, every new courthouse has a formal partnering 
meeting that includes the GSA project team, the Courts project team, the design 
Architects and Engineers and eventually the General Contractor. We are 
committed at every level to improving our partnering to assist in planning the 
future space needs of the Judiciary as well as to improve program and project 
delivery. 

Rent Bill Accuracy 

Another area of progress is in the accuracy of our rent bills. We are a 
large, complex operation with over 20,000 space assignments in our 8,900 
buildings. Due to the volume, the human element involved and the complexity of 
our pricing/billing system, we do have errors. Through its own internal controls, 
GSA finds errors, and our customers bring errors to our attention. When errors 
are found, we move quickly to correct them. 

Last year, GSA reviewed all of the Judiciary space assignments (over 
2,500) for rent accuracy. The review resulted in a net decrease of $13.1 million, 
which is approximately 1 .4 percent decrease of the total rent bill for the Judiciary. 
A particular policy misapplication in one region accounted for $12.2 million or 93 
percent of the decrease. 

The Judiciary has recently asked us to review forty appraisals used by 
GSA to calculate rents in owned space for accuracy. They have raised issues 
with ten appraisals, thus far questioning alterations to appraisal reports. We are 
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investigating each case thoroughly. Where errors of practice were made, we will 
make the necessary correction or have new third party appraisals done to 
confirm the appropriate rent rate. GSA is expediting ongoing efforts to 
strengthen and implement reforms to improve our appraisal and rent rate setting 
practices. 

Finally, to make our billing process more accurate and efficient, GSA 
recently developed an improved standardized billing process and hired a vendor 
for implementation. Before implementing this process, however, GSA is 
conducting a complete rent review of all of our customers’ space assignments to 
verify that rent bills are accurate. 


Renegotiating leases where market rates have dropped significantly . 

As part of GSA’s routine stewardship of its leased inventory, we look for 
opportunities to take advantage of market conditions. Where market conditions 
are favorable and a lessor is willing, GSA will attempt to renegotiate a lease to 
take advantage of the market conditions. We have developed a performance 
measure to promote this practice. 

Renegotiation of leases is GSA's third area of progress. While most of the 
Judiciary’s space needs are met in Government-owned courthouses, a significant 
portion of the Court’s expansion space needs are in leased locations. GSA has 
worked with the AOUSC to develop a methodology for determining which leases 
should be considered for renegotiation. The AOUSC designated 60 leases for 
this cost saving initiative. GSA reviewed these to identify leases with a 
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termination option or leases that would soon expire, leases located in a market 
where rates have fallen, and leases with special circumstances that might result 
in a more favorable lease for the Judiciary, i.e., a landlord getting ready to sell his 
building, a landlord who recently lost a large tenant, etc. Fourteen leases were 
selected for the first phase of this project. They are predominantly located in 
markets west of the Mississippi River. GSA is in various stages of negotiations 
regarding the 14 leases and will continue to apprise the Judiciary of any 
developments in the renegotiation process. 

Mr. Chairman, Ranking Member Norton, thank you for holding this 
important hearing. GSA is committed to advancing the recommendations 
mentioned by GAO and in working with the Judiciary, and with all of its 
customers, to improve space use and to reduce costs whenever possible. That 
concludes my prepared statement; I will be pleased to answer any questions that 
any Members of the Subcommittee may have. Thank you again for this 
opportunity to testify and to share GSA’s views. 
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INTRODUCnON 
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and Facilities Committee and the Bodget Committee, waridng sridi die Administrative 
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about 16% (S128 million} of the Salaries and Bqienses (S&E) budget By FY 1995, the 
tent poitimi of Salaries and Expenses had grown to about 19% ($4W millian). The 
problem is serious and could cause critical stafSng shortages to the courts if not 
addressed at fliis time.* 
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«ii.n •jtt. urniMlh nw« fee animated FY 199d level ff ijiendinggrawfeweie atS%, 
rent mmld i^neaeat 23% of S&E qiending by FY 2000, up fern 19% and 16% in FYs 
1995 and 1985; raiie^v^. 

^3ib ilaation woiiU fe^a^ fee jttdidai^ 
ptfed^OyatafSag, Fo-eianiple, 

feoreatee in feenmiiber of judicial ofSeeis and tta£^ and an aMarnip tbia feat 
fee non^Cfflt non^ienKninei feaiB of fee budget would incieaae at fee rate (tfinfiationi 
staffing fevelt oonM dedine to' about 70% cf wnUoad meatniefeait formul as over fee 

next five yeas absent ladnetiona in euzrent rent pttjee^ou Of tme^eeted incteases in 

overall SfeE ^lending levels.* Cmneisely, niainbdnig|(^^>ereent staffing conM require 
dMMidti e ** jndtriaiy'a apace inventniy below enirent levels. Ibis wnild requite 
riprffiean t in the edstfeg qHce feventosy to accommodate aiqr new growth 

an^or canceOation/downsizfeg of eniient building pnjeets. 

' Unless fee budgetary en v ironm ent is scmehaw dunged — e.g., Orngress provides 
more fanHifig rtien |n fetnre yearsi GSA lowers our rent obligations or 

/iotidoad levels dedine to fee pohit where no net growth is required in fee levels of 
/ judkialafficeta and court petsonnd- the judiciary will have to mate seriottstradeofEs 
/ betweenpeople and qpace. It is efear feat maintenance of fee current space program 
wQliesalt in unacceptably low staffiiglevds; maintenance o£ or. increases to, ennent 
worldoad measurement finmnlas wtS result fe severe cats to fee qiace program. Ibe 
jndidaty must stiite a balance between these two oiticBl programs. 

Ibe foUowittg pages include a sales of actiais under way and proposed for 
reducing rent oasH;. At.feis thne, it is'Bot’pos^le'to dntmnine fee extent to which 
these actiw would lower prqjected rent costs and generate snffident savings to 

gjj p«y far spscB new plegn^ to he occupied in the fiilure. 
Ibetefbre^it must be secopf^ feat feereb a ttiaagpassibi% feat bnildiags eunently 
under dMign , and perhaps emient^ under eohstnictiaa, would not be occupi^ by fee 
judidaiy tqx» cQs^tim or would have to be redesigtted to allow non-judidaiy tenants 
to occiqy some of fee space now intended for fee judidajy. 


’Frospeetus placets mb feose major alteration and new building prcjeets feat oseed 
$1.7 millkm hi OQSl -These pnjeets require line item appropriations and anfeotization 
bom tire Hc^ rad Senate. 

*ABgttmea about 600 podthms would be added annually to 'maintain 8< p«crat ' 

staiffiig rad Bceommodato e^useted increases in the number (d judicial officers rad 
ttaffi 


See ^pace & Fte A,2 
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SPACE MANAGEMENT INITIAnV^ 


ActiaaL Enmioatioii «nl R^ueitonof tteCnnmt 
and Pnjectad Space bnvntoiy 


In tiiese times ^ bndgetaiy coostr^t, it makn good bunies seme for die 
jndidaiy to loview eaiobl^ end e^peditioasiy all of its space lioldings and to main 

lednetfoos to tbat fondiog sot used to pay rent can be diieeted to odier ^dkial 

arocnms. IWufy Die diaA Jodielal cooneib have the siatatoiy aadiori^ to detennine 
die seed fat emit »n««ntn wdw**"e* ^ee 26 lXS.C, 462 (b)) and qiaoe lental is funded 
cestra%i die ongoing rental costs for diose aecwniaodadoas have not been a prindpal 
eontideiadan in die approval process. 

There is a delicate balance betsveen buildhig coBitrooms and chambers n eed ed 
shortiiy aS» oeoqianc; of aaewbiiildins (and paying teat on these facilities for a year 
or two), as qqsos^ to having to renovate space in new couidtouses sho^ s^ter 
ocoqianty to accammodate additional jodgn and staff Because it tains sevmi yean to 
plan, dmrf pi, and construct a eoarthoase, new couithouses win be ou^own die diqr they 
open widioiit careful planning. All dementi of the judieiaiy have worked dSigendy over 
the past several years to asure that buildings are abed aj^MXSpiiately for current and 
promoted tequiremmits. When considering present and fotnre tpaec actions, serving the 
needs of judicial c^cen and staff while maintaining a conservative, cost-conscious 
q^iroaeh to acquisition and plauining must always be a fundamental goaL 


• J?r eTtmtfnctiea gfexIstU^ipaet liiMiaoiy and active space reguesO. Jndidal coundls, in 
co^nnction with ooort unhs and die Administrative Ofihee, are in.the proeess of 
exandniiig existing qwoe and aH fotnre ^pace planned through FY 2000 to identify 
/"marketable* sonare footape amounts that can be id gsed to GSA . The review'^ 
esanne diat in light of the cairent bu^etaiy dimid^lpetwnnel levels wQI be restiiemd 
to^PpercentofstafBngfoimnlas. Projecdcasof foture judges^swiUbebased on 
cnrient surveys of judgmdi4> needs for die purpose of dus esamination. The review 


new eourdiousea and nujor alterudan prqecis. (See ^ipendis A for a listing of these 
progeets.) The revfow should he eampkt^ no later dian June 1996. 


The following guidelines, among otheia, wiD be used as the existing inventory is 
reviewed and pend^ ^ace requests are evaluted: 

• CourtrooBis, dumbeis, and odier ^pes of space widi tew usage duwld be 
eomddered for idease (if exisdng) or canceUadon (if plaimed) unless firm 
jnstifitaition exists for maintaining the space, ludi^ councils and ecwrts will be 
BfkedtoreaStodieneedfordiesefocilities. (Seebdowforadisensdonof 
/ ciitBiln drat ihoi^ be devdoped to evaluate low usage facDities.) 

'w The esistiiigiiiventay and active qiace requests win be xevfewed to determine 
that qwee is fhaied wherever possible. T)pes of space qiprqpiiate for sharing 


See Since & FteApp,A-3 



287 


could indndetnmlDCTaomSiConfereBee&eilide^eiumbmodlectioiis, . 
antamatioa fuppoit areasi reckon areas, and otber ecmmoa qnees. (See also 
eouitioon diuing bdow.) 

• BdstingbeffidentQ»ee layouts win be reviewed to detennine if space can be 
ree(»%tred to ^Ceetqwee mtal savings and accominodatB aiqr prqjected new 
«a£E. 

• %»ee assignments win be reviewed to ensure fbatth^ do not exceed eaneat 
Derien Gttide slandaidi. 

• fWnrPaeUUes, Collett ai%d (Mur Spaea. TlieCeiatAdndnistntionand 

Case Management Committee of tbe Judidal Conference in eootdination with other 
af^iopiiBte rwnitniftiw u noted below shonld provide input into devdqanent of 
etiteda for aeqniiing and releasing die 9pes of q>ace ^ 1 ^ follow, for Qipraval at the 
Canferenoe’sMi^ 1M7 stuaion, eseqit that Ae Committee on Antomaftm and 
T«diiidogy should independentijr address libnuy space need& 

• Court fodlidcs without a r^imt foltttoejudi^ofGcm and visiting 
couitrooms and SsSbeii m fseffides widi r^ent foil-time judieM 
offioen; ■ (Comminwi on Administration ci the Bantauptcy System; 
Cmnmittee on Administradmi of die Magistnte Jnd^ Sjvtem); 

• libraries (Cammittee on Automation and Tedinology to talce sole 
re^onsihi%); 

• Divisional and bianeh ofSces (Cammittee on Criminal Law (for 
probationfond pretrial services offices}); 

e Dtf^h^mat af Spae* BtAKUaa Stputt. Cheoit judidal counciH based on the results 
of dieir ex aminati o oi of cxlstiag -fa venteniesi qiace planned -to-be ad^ in die future, and 
le^esta now pending at GSAa shonidsabi^cireirit'wide space reduction repocts to the 
Judicial Conference dtrou^ die Sedui^, ^pace and Fadlite Ounmittre no later dian 
Jiine l996. the SecniiQr,$paeeuidFsei!ito Cammittee, woridngwidL die jndidal 
councils, win review the remits of die drenita’ space redneden e&its and ^ms and 
ident^ any a d d id on a l t yp o nunid es to release yace, if faidier reduedoiia are needed, 

These irept^ wfll he^ foe jndidaiy determine the extent to whiCh t^emSt 
between staSfof mid qnee mnstbe made, and die extent to ifoieh foe judicial can 
affind new qpaM fofCiurem^ldaued bnndinp. Councils ndght consider revfewing 
eodsfoig cp^ Ksrignmenta toward eiiminethi^ commtm q)8oii»(£gi, 

eoofeniiM rbbias; and releaaing cpaw used on an intennioettt basin Folides might also 
be adapted to reduce odieradipart spaeei; such as Ubiaiies and trstoingfadlitiBS. The 
^aeope, content; end feimat dt foe ri^potts wiU be developed In cooperafkn vrifo judichd 
coimdli and oonris no later than April 1996. The Adiriiiistradve Office will be required 
to pravide inventoiy and usage data m a per capita or other basis to judidal eoniii^ ' 


See ^aoe A Fie App. A-4 
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and diitzicts to assist wiHi tbis review, u well ss stafi suf^xat fluougboBt (be r^iort 
devekjnuat process. Tbese data will help to identify districts wlrii above 'avoage* or 
below *average' ^aee asrignments. 

SPAOESriANOiABDS 

ActionZ. Review the United States Omrts Pesten Guide 
■via ^ace aDoeatfam standards, tnetwaim r the 
iopaet of fBebnoIosr on qpaee staiAidB. 

It has been five yean since the Judidsl Conference aj^oved the CBiient vviiion 
«rf fee United States C^DestmGnide. Itwasalwaja lhefetentiritheComnittee 
oi Seeurify, ^»ee and F^dhlies to ensure feat fee guidelines be hiMpwted to fevor fee 
needsttf fee user of fee ^aee being constructed. Ibe judSciaty has ferased on fee need 
to provide its eiqpkgrees wife safe, modem, fenetiaaal tpaec in orfer to contribute to 
fee judidaiy'sproduefe% into fee 21st century. The eonttols in place for fee space and 
fee&iesprqpani,Ganseqoenffy, ensnted feat needs were identified, fesywtae 
reasrmabte and valid, feat ^aee was designed to standards of fancticnaiiy, and feat fee 
qtace was available whoa needed to house jndidal officers and staff. 

Commoifs received from various court advismy groups and some judkhd coundls 
indicate feat enrrentfy fee Design Guide mfyiht provide too much diseretion to courts 
and court units when planning for feeir space needs, and feat fee judicial eounrils need 
additional leverage when feqr seek reductions in ie<piests submitted fot approval. 
Comments received also mdteate feat applkation of fee standards provided might be too 
libenl in some specific beusing sitaations. The SMuri^, Space and Facilities Conunittee 
will be seeking guidance from fee drenit eoondls to determine Spproptiate eontiol 
mee h a niwis fochiding advice on ap p r o pr iate education and training in use of fee 
gnidelinei^ and how e ^stem for downward departures from the gpaee standards might 
be developed. - - 

• StHew ofOit Vnlttd Satet Cowts Desiert Cubit. The Security. Space and Facilities 
C ommittee has under wqr an initiative to conduct an ovexall review of fee curient space 
standards and is schedule to eomislete fee review by March 1997. Farti^ants in fee 
levfow win be judgea; court unit executives, fee Coupfea, fee General Services 
Administietion, and fee private sector. 

In caudnctiag its review, fee Seeurify, Space and Facilities Committee, in 
eonsnltafem wife courts, judicial councils and fee prfyate sectmr, will, amtmg other 
feinga, address mote tpedfie space standards for public and emnmon spaces, fiu^diug 
jury amonbfy roomie intake areas' in derids affixes, conference rooms, su^^e roans, 
arid 01 ^ sifyport spaces. It is uticqiated feat fee Committee wiU also condder 
i Bccinm end atiBns on fee a{picptiate number of common and feared qiaces based on 
fee ovendl rize of a bnSding and dduie in more medfic terms those staff to be provided 
wife Jhdividaal offices. 


Sec Spue & Fu App. A-S 
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• Cwtt w B The.Ccmpeg hM liked flie foihaaiy to caadder dmriag 

coottnxmt and to detandne liie impact on a jndge’a to tiy casei if eourtromn 

ware iwijiiMnaiited. llte Cknit Admitiittraticat mtd Care Management 
Committee, woddng in eoidnactian widi other apptopd^ eoamittees of the 

tnnhiittng the ConmittBe on the JadMai Bnmeh, tike Onmnittee on 
Admiaiitratkni M the Banbnptc^ ^yatem and the Comnittee on Adminiitntian of the 
ittdsea System, ahmild be tasked br the ConfRenoe to detetab rejad^Laalfey 
«i^^!^X^^aetive and aento Jn^et shoiild be ad(^ and 
im|»H« of atre deb^ diM woiiM residt ftm ihi^ coaitroQos edD adveneiir affect ease 
pnce^g. Each jndidalominea should be stnmgiyeneoBiaged to submit a poddon on 
eonzinxm titiwtng ' Judicial eoon^ also shonld be asked Iqr the Coramitree to provide 
eboiit how csdStlng govcnance straetnies can be used to ensure that 
ai^poides piomnigated are huptemented, because councils are li^ to jlatf a piimaiy 
r^te iir engnTtn |r flt»t ai^ pd&ies adc^ited are enforeed. A proposed policjr AouU be 
«i ihm| w « ii i^i wn«id «r»Wftn fl# die Coefereiice at ils-Maich 1997 session. 

• Intact cfTeOnolop. TheCoamitteeoa Antomatioa and Tedmo^ should take 
die lead, wodcing in ctnquncdonedtih die Rules Couunittee, die Seeuri^, Spaee and 
Fadllliet Committee and other q^ropiiate Conference Committees, to initiate study of 
and inctapcnate into long-range space pt»"«™g die potential effect of technology on 
difure apace needs (e.g., telecommutiii^ document filing from distant locatioiis. etc.}. 

SPACE AUXmdENTS AND BENCHMARKS 

lAcdon A Oiange Rent Funding Pnlldes 
and Establish Ceilings on Space Rental Ghondi 

hi order to contain space rental costs and mqilement enhanced space 
management practiees, cirealt jndicia] conncib should be provided with authority to 
manage an allotment of square footage cm an annual basht, and courts and coundb 
should be inpvids4,^^ femdri^fac^dyssto teduee their edsting space inventoiies. 
Ihe allotnettt of square fo^g^l£^v^, the rental cost of die allotment of square 
footage, win be a ceahig vdiich cannot nqt lie eaceeded. The combination of actions 
taken Ity eoun^ in di^ qiace lednelian nports^ die ceflings on square foot^ in asty 
one fisi^ year, and incentto provided to r^ce die tyiaoe inveattuy, wiD all cnzb ^aee 
growth. 

• S^pae* Onmtoiy Old B€iulmarb, Courts Judidalconudls and die Canmittee on 

Seo^, Space and FadUties have deteimined that an initiative eurrentty underway to 
estabEsb a detailed qiace inventoiy by cmnt unit is essential for euitent and frifnre 
audysis of the judici^s spaee costs. ,C^ established, this inventoiy can be used to 
devekp smd dfrscuninste qpace ntifizatitm estfaustes (benchmarks} so tikat cmrts of like 
size and with shnilar budding dkaiacteiistles ean oouqiare die amount ^ ^laee tikey 
oed^. . Frofesaonal tyiaee and fwilities staff at the Admhiistntive O^e, court sta& 
train^ in qsace utilization, Genera] Services Administratitm real estate staffs, at private 
arehiteetord/engitteering wSI assist with establishing the inventoiy and space 


See SIpaee U Fk App. A-S 



.nflW«rinn >.ritniit«t It is aatidptteddattkeiBvratoiyndbenduiaxIdng process win 
bee(aititeed,stdie]atat, bySqitemberl996. EveiyefEoitwOlbeinidetoaeceiaste 
develc^ent of diese ^Mce utOisetlaii I»«ls because tb^ tom die basis for fotore 
space reduclian decUeiis. 

• BtmCOtaei. fo order ttcoitafofotttn resit costs, muU-jfeareeiliQgs OS KBt growth 
wfll be established. For FY 1997 and FY; 1998, based taeoneiitpiDie^m of 
qifir^idatimSr sad space rental coats, aannal rest growdi dioidd be Umit^ to s 

nS Otowth edlia|t for FY 1999 Bud b^ond wfli be Set after lodidal 

ccRiiidl space reAiedm pta (see Aedon 1) are analyzed I 7 die Seenii^, and 

Fadll^ Committee.* 

e Grewsb To meet the desired rent eeffiagi growth pn^ectiiais will be 

zeviMd based os the results ^ the cooscds* ^lace reduction efoirts and most recen t r^t 
■data amidable. It mi^t be necessaiy to wait esidi judicial councils to iiteiiti^ a ddi t i Q aal 
ledactioas or ddEo' jmjeea if the space teduetioii efforts do not genesm enon^ 
savings. The Seeuii^, Space and Facilities Cammittee vriH develop, in.ootjunetion widi 
die Budget Committee, muld-year growdi targets for FY 1999, and revisians to FY 1^8 
estimate^ U necenaiy, based on die results of the qiace reducdon rqiorts. 

e Oai^tnetApfny^ifBMiiXidCrilaipaitdlJteafFitt-YtarCmstnit^onPbmtoXiiidt 
JSental At its March 1995 session, the Ccaforenee approved the submission to 

dieConforeaceof a five-year plan of courthouse pn^ects on an annual basb. Fbrther, 
in reiqponse to CmgresdOBal direction, the Conference agreed to ptiwidse those 
projeets in numerit^ order. Once qiaoe reduction plans are anafyzed, benchntarlcs 
established, and rental growdi targets set, the five-year plan wiU be modified to inchide 
foe impact of projected rental funds fo be available in ensuiag years. The &>nfei«ace 
approved five'^earplan, foerefote, would a d d ress which p r o jects should be constructed 
and- die rental implicadons of those ptijeels. It is andd^ated diat a ceflh^ on noo- 
pro^ectus quce would be induded in foe five-year {dan as well 

/• 5l|aaivFoeCapv/DaitsrAllMmsii<r. A square footage budget allmmeat should be 
provided to each judicial councfl so diat foe oouncilt could focn allocate those increases 
to oourts or court units based on requests received. The aBotmentswin bebesedan 
analysis and results of foe eouncirs qnoe reduction tqioii benchmarlis establifoed for s 
drcoit (whether foe cireuit as a whole exceeds nadonid utdizafom tugets), and funding 
availability. 

The square footage allotment also wQl be converted to a didleT amount wUch 
cannot be «iceeded. The ddlarcdling will ensure foat^ace already asigned to foe 


’ Current projected teat growth for FYi 1997 and 1998 are 5% and 10%, 
respectively. Limiting FY 1998 growth to 5% would require reducing rent ptqjedions 
fitm $fi09 million to $581 nilUon (-$28 millicn} and could result in staffing le^ 
ditq^lng to 80% of formula. 
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jttdipisiy tli*t uadeigoes altcntion .or TPConfigunmoB thEt results fai u fairer cost per 
sqoste foot dsrge, e.g^ o^ space CMveitcd to courtTOOBU or ehamben, wfll be 
cQBtrdled 

• JbieaMm fir Sating Sental Fuudt. Fuads should be provided to ccsnts that 

maloe specific msnagamatdecisioDs to reduce their rcBt lia!^. ladividaal court and 
court unit opeiatiog burets diouM be credited widi some portioa of the aaviiigi diat 
aecroe to the judfciaiy for releasing q»ee. The Secui%, Sj^ aad Facilities Coiainlttcc 
and the Budget Caiiinitteeudndwe^ a system lor PTOvidiia the iacerfres,iwfl> 
assistBace iron court naS ex^tives aad advismy groups, to eonsidetvtion by the 
Omtoeaoe ia Septendicr 1996. 

REVISIONS TO GSA RENTAL POLICIES AND REGUIATIONS 

Aettoa 4. Develop AMcmatives to GSA Rent Rates aad Rales 

Over fte aest several months die Security, %ace and Facflides'Oomaiittee will be 
puraiiing aKressivety redectkau in rental rates to GSA: 

• Evabiatton af Sent Seta. June 1996, ind^endent rent appraisals of selected 

properties will be to determine if die judiciary Is being overdiaiged to ^ace, 

a view toward getting GSA to lower rates d»t are excessive. 

• JCoimf CAorgr FbfiCitt. Alternatives to, and the desuability and feasibility of getting 
Congress to change, the current polity of reunbursing fhe fedoial biiO^gs fund to 
constmcttoi costs win be' develttyed by Administrative Office staff no later than 
September 1996, The objective will be to arrange to the jndtoaiy to pity only direct 
operatiiig costs sad a cantributkm toward btdldfaig maintenance and repairs, as opposed 
to eonent arrangements; vAkh by itatute provide GSA. with anthocity to charge nuuicet. 
based rental rates. GSA nowrepeives a thable profit over direct operating fspc ns cs , 
perhtyw as much as 45 percent in total, in bnildi^.oocttpied by the courts. Such a _ 
change would reduce significan^dte judiciary's rent Bability a^ would eliminate this 
current crisis. It must be recognized, however, diat it is unlikety that the Congress and 
GSA will favor this polity diange. 


See S|»ee & Fee ^p. A'^ 
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B BipnmttipniccttdRittipcwlIiic. 

C RcprtMatspnUeetedpeBoiaelipeiidinjtoiniiatilBMW Itilllnt 

S p-pt -f — *• ■■K-.i-iiOiKJtfgimnm innidlag. Mwmipg mmul iatrew it Uie lalliHoa rue Ci.1%) 

E WiplmfinrftapAortWI to MtcatepuleiifpnijeetrfpetioBiid corn »Bd other prejtiaim 

tony lte« ed. (Col A - Cd B - Cd C • Col I» - SiortfelO 

F S^raeinpenMitliehnrreatheedtflieJodkUtycooUfiadbiMalooihoitijeeitimiiedte 

cobBntSto 
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mOSFECItlS PROJECTS PROJECTED » AKdCIPAIED DELIVi^Y FTS I»9« - IMO 

TaidAuraa 

IhSftry K<al aumu » Addieh^ ^i 

Pidist ctty.stttt D»<* anttwpiMiigt auptiBpirt 


pi>alYarl»S 


1 


1 

KvwCoanbeuse 

3 

Bjqaur A AtoldiRl 

4 

N^Ceunliouse 

5 

SiqiilrftAltatioe) 

€ 

tlwCaoribeitse 

6 

KepikAAlteat^ 

7 


8 

Ri^ftA&BatkB 

8 

B^airAAltBciika 

8 

fi^dr&AltenitoB 

9 

JU^ftAllBntiea 

9 

S«^ftAlletfiaa 

9 

V^Coattbaam 

10 

IgjepmStAiUxa&n 

10 

KqiilrAAKmtMit 

fUadYtaetm 

1 

KewCeuetbotas 

\ 

SqHurAAiceatioa 

3 


4 

K^drAAIteotieQ 

4 

Rj^air A AlSoitioB 

4 

It^drAAltecdda 

6 

Si^ftAtaitua 

6 

NcwCoaftauie 

8 

Ripair A Aiteotiaa 

8 

N«wCotBtho«w 

9 

MevCaedbouaB 

n 

KiwrCoucOkOQse 

n 

BcpurftAItoitioa 

filed Y««r 1991 
1 

KetrCanOmiie. 

1 

RcpdcftAbcntioi 

3 

Nt«r ComhaoM Asdcx 

4 

HivftfL BUffowfluoR 

5 

KewCeur^MUe 

S 

Ke«rFeteilBUe/Cauc6«ue 

7 

HcwFedeaiBldQCoiithflttse 

7 

IfevCovdioQie 

8 

KcNeCogtlfaauR 

8 

HewCetaAmK 

9 

NevF^ BldgfeMBihMae 

9 

HewCoartbooH 

10 

!«MrF«deed BUe^Courthouse 

11 

NewCoorduow Aaaax 

U 

^lew CouedtODM Amec 


Waree*ar,MA 

10«W5 

5U92 

S 

1344;100 

Po(tiBd,ME 

I2A}l/95 

26,030 

s 

616300 

Hvmbag.PA 

07/01/96 

39,200 

s 

1,002300 

Atexipdria. VA 

12/01/9S 

190474 

s 

4fi94m 

BafeaR0Uge.LA 

0l/01i96 

13405 

s 

276300 

Kaotvtlk.'IN 

10/01/95 ■ 

26,830 

s 

499,«)0 

Cohpbm.gj 

034)1/96 

145,036 

s 

3,049.700 

lft£tttpo2iii ZK 

12A1/9S 

16,987 

8 

341300 

ScPid,MN 

104)1/95 

^.056 

s 

2.069300 

Vfibw^V/I 

10411/95 

8,127 

s 

350,400 

UHwvskm.'Wl 

104)1/95 

857 

s 

19300 

8aCiiSe>CA 

10A)!/95 

26,055 

s 

848.700 

SiaPiia.CA 

044)1/96 

13,201 

s 

2.069300 


09A1A6 

43.128 

8 

711300 

ldtt.OK 

10«1^ 

27,974 

s 

517,100 

^daboBui Gqt, C8C 

10/01/95 

102,901 

s 

599300 


Sobttv^ 

829.796 

8 

I 8394300 

Como(dt>2H 

014)1/97 

92.000 

$ 

2.197.400 

ftovidme«»SLl 

014) W7 

20,100 

$ 

628300 

mMdei^fA 

104)1/96 

125,460 

$ 

3376300 

Bildskoniil^D 

104)1/96 

14,379 

8 

4833» 

Ashe«iS«.»C 

01431/97 

1,170. 

8 

19,400 

BJdttiead.VA 

06431/97 

17,490 

S 

408300 

D«ixpit.>a 

124)1/96 

40,144 

S 

1365300 

]Cflaarane,TK 

064)1/9? 

12.900 

8 

285300 

TinliTlfldc.AR 

0343147 

44,879 

S 



014)1/97 

68A21 

s 

2382,100 

FoctiaadpCSl 

024)1/97 

114379 

$ 

33933 OQ 

Tuqp*.K. 

114)1/96 

232303 

s 


August^GA 

UAl/96 

12,708 

8 

350,000 


Sobcott! 

796333 

S 

22,092300 

Bottm, b&MaefaoMtti 

fMsm 

256/050 

S 

7320391 

OU 8i& Jon. l^Mcto Rice 

OS/Dl/98 

38JOOO 

S 

1,041360 

ScnaHaa, Fesa^lwwi 

05/1098 

54,795 

s 

1302379 

CbadertOB, Wot ViqpBM 

lOAl/97 

83300 

s 

2389370 

Ltfrrette.lxdi2m» 

07/12^8 

513 19 

s 

1307,167 

BnwiH0«,T«(u 

OMQ/98 

72.198 

$ 

'1379369 

FsBOpNoctbDikMa 

10436/97 

110.000 

s 

3,016300 

Husaasd, InSuk 

06^2/98 

129,174 

s 

3341351 

KifiiuCt^pMiMoaD 

Qsnm 

296^ 

s 

8,142308 

Stl^GBAMUMvi 

044)1/98 

394331 

s 

1{U15398 

SwruBeoto* CsliSbcnii 

104)1/97 

96350 

s 

23473 GI 

Ah*. 

lO«l/97 

139,000 

s 

3311380 

A2buqitfrqw«M«wMbdeo (2) 

074)7/98 

S8318 

s 

1301322 

Mootgomay, Alahma 

ivmm 

145355 

8 

3.^5334 

Ttllthtww, Flcrida 

084)1/98 

60315 

8 

1,653337 


Sdrttml 

1,986,071 

8 

54,458367 
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PROSPECWSPROJICrSMlelJECrED.ArmCirA'naDiXIVERY EYSIWS.ytM 

TetilAanMl 

AddiOnai 

Budfctb^Mt 

Orait 

l^njaet 


D«Ilv«t7 

Date 

IfetlncMUM 

SqoaniFM^Bfe 

VfaaiyMrl9» 

2 

Wow f edewl BldgCoutOKaae 

bl^HewYafc 

OIAI/99 

321.46! 

S 

9.087.702 

4 

HevrCeatliwoso 

Beddcy, Wnt 

12/30M 

5g900 

S 

141430 

S 

{few F«da>i Bldg/C«uRboQW 

Cocpn caBiid,7ms 

IZOl/M 

33;t60 

s 

940460 

5 

W«»r FcdenI Bi^/Cborilipuso 

Ltt^Tem 

07AJI/99 

n0yi2s 

s 

3,113434 

« 

WP<rCGRBdl0UM 

QBahipNteilGi 

0IA»/» 

104.232 

s 

2446436 

9 

W^ Fedcsil Bk^fCovOioiifB 

RtOOdlCiAltBQB* 

■0IA3/99 

24I.074 

s 

6413,162 

9 

Wow^ucdMUH 

UsVe^Keotda 

05/um 

116498 

s 

3404,706 

9 

NewComOtfuas 

'RicooD, Anson 

m4W 

201463 

s 

5,706467 

10 

Bo^ur ud Atetiiaa 


i2/3im 

9480 

s 

265,173 

It 

WnrCoatthoiife 

A&ugr.O«ti* 

lOGl^ 

14433 

s 

405450 

It 

KowCscstbcNM 

AckaafftdB^Flodb 

<il/Zlj99 

38479 

s 

1490428 


SubtDtd 

1,196.197 

s 

33.816.488 

FbadYcsr^ 

4 

lAw CmvOmuss Anaec 

CoiOB^ SooBhCindifla 

06«IA0 

8431 

s 

249462 

6 

WevCotadkouse 

CcrvaagtCB, Iteoid^ 

9WVOO 

33.151 

s 

674452 

6 

WwCowOuuw 

I.oadoe.Kmmdqr 

QSIQim 

13422 

s 

397.081 

6 

NawCotBOiMBe 

OncBenOe. Tomeoiee 

osoim 

36496 

$ 

1,069443 

1! 

Hew CowtbauM Abock 

SawBBoi^Ooasgn 

O&OUK 

41418 

s 

1410450 

TOtAL 


SidMttl 

123438 

s 

3492488 



GtaadTottlFYo 1996-2009 

4431435 

s 

132434.043 


mbcter<fU%. TihWhlliiiiftdwmuilmBtJfcgJailMlBtyyiUWMJMtll. 
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